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O August 27, 1982, we issued a Decision and O der and
Certification of Hection Results in the above-captioned natter. In that
Deci sion we concluded, inter alia, that Respondent had unl awful | y
di scrimnated agai nst seven unrepl aced economc stri kersy who had
unconditionally offered to return to work, by not reinstating themto their

previous jobs or to substantially

]Jcarl os Maya, Rufina Garza, Hida MIla, Dolores "Lola" (onzal ez, Luis
Gnzal ez, Raul Gonzal ez, and Gerardo Gaytan. In our original Decision, we
affirned the Admnistrative Law GOficer's (ALQ finding that these seven
enpl oyees had not been pernanently replaced at the tine they unconditionally
offered to return to work.



equi val ent enpl oynent .

h our own notion, and pursuant to Labor (Code section 1160. 3,
paragraph 2, we have decided to nodify in part, our original Decision, in
order to clarify our consideration of the rule(s) set forth in Seabreeze Berry

Farns (Nov. 16, 1981) 7 ALRB Nb. 40 as they pertain to the facts in the

instant matter.

In Seabreeze,—Z supra, we decided that our standard of proof as to

whet her economi ¢ strikers have been pernanently replaced will be different

fromthat which prevails under National Labor Relations Act (NLRA) precedents
because | abor practices in agriculture are inherently different fromthose in
the industrial setting. The instant natter was |itigated wthout the benefit

of the guidelines we set forth in Seabreeze, supra. V¢ find that, under

Secabreeze, there is insufficient record evidence on which to base a finding as
to whet her the seven above-naned strikers had been pernanently repl aced as of
the tine when they unconditionally offered to return to work.

V¢ have consi dered renmandi ng the case and re-opening the hearing in
order to adduce additional record evidence as to that issue, but have deci ded
that remand is unnecessary in viewof the fact that the record herein supports
the finding, and we find, that Respondent unlawfully di scrimnated agai nst the
seven strikers, even if they had been permanent!y repl aced before they

applied, for reinstatenent.

2 In accordance with his dissenting opinion in Seabreeze, supra,
Menber McCarthy woul d affirmthe ALOs findings as being properly reached on
the basis of applicabl e NLRA precedent.
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The parties stipulated that on Septenber 6, 1978, Respondent
Patterson Farns recei ved fromthe above-naned enpl oyees an offer to return to
work, and that all seven of the enpl oyees had previously worked in
Respondent's shed and inits fields. The record evidence established that
nost of the enpl oyees had worked in various jobs at all of Respondent's
operations. At least three of them Carlos Mawya, Luis Gonzal ez, and Raul
Gonzal ez, had worked year round. Luis Gonzal ez and Raul Gonzal ez had 18 and
20 years seniority, respectively, in Respondent's enpl oy.

h Septenber 7, 1978, the day after Respondent received the
enpl oyees' offers to return to work, Respondent hand delivered letters to all
seven of them FHFve of the strikers received |etters which stated that there
were no jobs available for them Carlos |-laya was offered enpl oynent as a
boxer at $3.20 per hour, and Rufina Garza was offered field work at $3.20 per
hour. Mya and Garza had been earning $3.75 and $3.50, respectively, just
prior tothe strike. n that sane day, three new hires began working at rates
of $3.35 and $3.50 per hour . ¥ Respondent failed to adequately explain why it
had not offered the three higher-paying jobs to any of the strikers who had
offered to return to work.

Econom ¢ strikers who have unconditionally offered to return to
work are entitled to reinstatenent to their previous positions until
permanent|ly replaced, and are thereafter entitled to preferential hiring as
the repl acenents | eave or as other job openi ngs becorme available. (N-RBv.

Heetwod Trailer ., Inc.

§/Oher new hi res began wor ki ng on Septenber 14 and Sept enber 20
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(1967) 389 US 375, [66 LRRM2737].) An enployer nust show a | egiti mate and
substantial business reason for not rehiring repl aced economc strikers as
positions for which they are qualified becone available. (Laidl ow Corp.
(1968) 171 N.RB 1366, enforced, 414 F.2d 99 (7th Qr. 1969), cert, denied
(1970) 397 US 920.) Ve find that Respondent did not satisfy its burden of

show ng why none of the strikers was offered any of the hi gher paying

posi ti ons and why-those who were offered jobs on Septenber 7, 1978, and
thereafter, were not offered the same pay as they had been earning prior to
the strike. Ve therefore conclude that Respondent discrimnated against all
seven of the above-naned economc strikers in violation of Labor (bde section
1153(c) and (a), and we hereby reaffirmour OQder of August 27, 1982, inits
entirety.

ERRATUM

The Decision in the above-captioned matter is hereby anended to
delete fromfootnote 3 the word "only" fromthe |ast sentence. The sentence
shall read: "In order to avoid discrimnatory access, or the appearance of
such, during rival union canpaigns, we find that a certified unionis entitled
to organi zational access pursuant to 8 Galifornia Admni strati on Gode section
20900 whenever a rival union files a Notice of Intent to Take Access (NA) or
an el ection petitionis filed, whichever occurs', first.

Dated: NMNovenber 8, 1982
HERBERT A PERRY, Acting Chair man
JGN P. MOCARTHY, Menber
JEROME R WALD E, Menber

8 ALRB Nb. 57 4,



STATE CF CALI FORN A
AR GLTURAL LABCR RELATI ONS BOARD

PATTERSON FARVS, | NC, Case Nbs, 78-RG 4-S

Charging Party,
Respondent .

}
LEE BREWER i ndi vidual Iy and as { 78-CB-12-S
President of ALPHA ACEN\CY, } 78-C=12-1-S
DAV D TARES, individual ly and as } 78-CE13-S
President of DELTA SEQR TY & } 78-C&13-1-S
| NVESTI GATI O\S, } 78-C&14-S
} 78- (& 14-1-S
Enpl oyer/ Respondent s, } 78-CE-16-S
Charging Party, { 78-CE-16-1-S
i 78-C& 20- S
and ! 78-CE- 20-1-S
PATTERSON FARVE EMPLOYEES } Zg: % g%g
ATION !
ASS ] 78-CE-23-S
- } 78-C&23-1-S
Peti tioner, ) 78 (. 24- S
and } 78-CE-24-1-S
} 78-CE26-S
UN TED FARM WIRKERS CF 3; 78-CE-26-1-S
AVER CA AFL-AQ ) 78-Q.-9-S
Certified Lhion, } 8 ALRB Nb. 57
}
}
}

DEQ S ON AND CRDER AND
CERTI FH CATI ON GF ELECTI ON RESULTS

h August 4, 1980, Admnistrative Law GOficer (ALO
Ron Greenberg i ssued the attached Deci sion and Recormended Qder in this
proceedi ng. Thereafter, the United FarmVWrkers of Anerica, AFL-AQ O (AW and
the General Gounsel (Q0) tinely filed exceptions and supporting briefs, and

Respondent filed a reply bri ef.y

yNter I ssuance of the ALOs Decision (ALAD), the Executive Secretary directed
the parties to file Exceptions by Qctober 7,1980 Respondent filed no
exceptions, brief, or notions by that date. After receiving tw extensions to
fileareply tothe Qs

[fn. 1 cont. p. 2]



Pursuant to the provisions of Labor (ode section 1146/ the
Agricultural Labor Relations Board {ALRB or Board) has delegated its
authority inthis matter to a three-nenber panel.

V¢ hereby consolidate Case No. 78-C-9-S which was submtted
directly to the Board upon a stipulation of facts, wth the other nineteen
cases in the caption of this Decision. The resolution of Case No. 78-(Q-9-S
Is related to the issues presently before us.

The Board has considered the record and the attached Deci si ongl in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALO except as nodified herein.

The Hection

This Board certified the UFWas the excl usi ve col | ective
bar gai ni ng representative of all agricultural enpl oyees of Patterson Farns,

Inc. (Patterson) on Decenber 1, 1976. Patterson

[fn. 1 cont. ]

and the UFWs Exceptions, Respondent filed its Answering Brief on Novenber 10,
1980. nh that sane day, -Respondent al so filed a docurment entitled "Q oss-
Exceptions to the Decision of the AOIHE " The docunents were actual |y
Exceptions to the A Inits Rply to a Mtion to Srike the Exceptions,
Respondent clains it was relying on Regul ati on 20370 (g). However, Regul ation
20370 (g) applies only to investigative hearings and Regul ati on 20370 (j)
states clearly that consolidated proceedings are control l ed by Chapter 2,
Regul ation 20282. The GC and the UFWwere prejudi ced by the late filed

" oss- Exceptions" because it presented new factual and | egal issues to which
theykhad no opportunity to reply. Therefore, we hereby grant the Mition to
Srike.

2 V¢ hereby expunge the postscript to the ALO Deci sion even though it
was incorporated by reference in footnote 90. The content of the postscript
has nothing to do wth the evidence in the case nor does it deal wth the
nerits of the case, but is nerely the ALOs own intellectual reflections on
the legal system

8 ALRB No. 57 2.



and the UFWcommenced col | ective bargai ning in March 1977, and conti nued
through August 1978, wthout reaching a contract. On August 23, 1978, the
Patt erson Farns Enpl oyees Association (PFEA) filed a Petition for
Certification. After investigation, the Regional Drector directed that a
representati on el ecti on be conducted on August 30, 1978. n August 29, the
UFWfiled a Petition for Intervention, which was rejected as untinely by the
Regional Drector. Pursuant to an appeal by the UFW we directed that the

el ection be postponed until August 31, and that the UFWbe included as a
choice on the ballot. n August 31, 1978, the el ecti on was conducted, and the

official Tally of Ballots indicated the follow ng results:

No Union ........ . . 63
UW .......... .. 17
PFEA .......... 3

Total . ......... ... 98

Thereafter, the UFWs tinely filed post-el ecti on objecti ons were
consol i dated for hearing along wth various unfair |abor practice charges
whi ch were filed subsequent to the election, and a heari ng was hel d begi nni ng
on April 23, 1979, and concludi ng August 9, 1979.

VW find that the el ection was properly directed pursuant to Labor
Gode section 1156.3(a). Wiere a union has been certified for nore than a year
and no col | ective bargaining agreenent is in effect, a rival union petition

nay be filed under section 1156.3 (a)

8 ALRB Nb. 57 3.



of the Agricultural Labor Relations Act (Act). (Cattle Valley Farns and N ck

J. Canata (Mar. 25, 1982) 8 ALRB Nb. 24.) Were the unit enpl oyees are
represented by a certified union and an election is directed pursuant to a
tinely filed decertification petition or a rival union petition, the i ncunbent
uni on shoul d be included as a party to the election and as a choi ce on the

bal | ot. Just as a decertification petition seeks to e ect an i ncunbent uni on,
arival union petition seeks to replace it. In either event, the incunbent

uni on renai ns the excl usive representative of the enpl oyees until the issuance
of the certification of results follow ng a decertification or a rival union

election in which the i ncunbent |ost. See our discussion in N sh Noroian

Farns (Mar. 25, 1982) 8 ALRB No. 25. As such, the incunbent union is entitled
toall rights as a party to an election, including participation in the pre-

el ection conference, a copy of the enployer's list of names and addresses of
enpl oyees eligible to vote, access to the work site for purposes of pre-

: - 3/
el ecti on canpai gni ng, = and observers

y Acertified union has rights to post-certification access, P.P. Mirphy

Produce (., Inc. (Dec. 27, 1978) 4 ALRB No. 106. Moreover, 8 Gal. Admn. (ode
section 20900 provi des for organi zati onal access and contai ns specific tine
and nunber limtations for work site access by union organi zers. Unions
utilize section 20900 to organi ze, to secure sufficient authorization cards to
petition for an el ection, and to canpaign prior to a schedul ed election. In
order to avoid discrimnatory access, or the appearance of such, during rival
uni on canpai gns, we find that a certified unionis entitled only to

organi zati onal access pursuant to 8 CGal. Admn. Gode section 20900 whenever a
rival union files a Notice of Intent to Take Access (NA) or an el ection
petition is filed, whichever occurs first.

8 ALRB Nb. 57 4,



at the el ection. 4

The Regional Drector did not treat the UPWas a party upon the
filing of the rival union petition by PFEA and thereafter rejected as untinel y
the UFWs filing of a Petition for Intervention. Pursuant to the URK/s appeal
of the Regional Orector's action, we ordered that the UPWbe pl aced on the
bal | ot and that the el ection be reschedul ed for August 31. During the 24
hours preceding the el ection, the UFWparticipated in a second preel ection
conference, and was given a copy of the eligibility list.

The fact that the certified union was not autonmatical ly and
i medi atel y accorded party status in a rival union el ection would not, by
itself, be sufficient cause for setting aside an election. The UWFW here, was
bel atedly given a place on the ballot and another day to canpaign. The
question we nust decide is whether, in this case, the late granting of party
status prejudiced the UFWand tended to affect either the enpl oyees' freedom
of choice or the outcone of the el ection. The burden of proof is on the party
seeking to have the el ection set aside to establish that objectionable pre-
el ection conduct occurred which tended to interfere wth the enpl oyees' free
choice to such an extent that it affected the results of the election. (TMW

Farns (Nov. 29, 1976) 2 ALRB Nb. 58; NLRB v. (ol den Age Beverage (. (5th dr.

1969)

il/There nay be situations in which the i ncunbent union is not

autonatically entitled to party status. This may occur, for exanpl e, where
t he i ncunbent uni on has becone defunct or has disclained interest in
continuing to represent the unit. Those exceptions do not apply here. The
UFWhad a negotiations session wth Patterson Farns on August 15, 1978, | ust
one week prior to the filing of the petition by PFEA and the UFWwas

pi cketing in support of its economc strike against Patterson on the day of
the el ection.

8 ALRB Nb. 57 5.



415 F.2d 26 [71 LRRM 2924]; al so See NLRB v. Mitti son Machi ne Wrks (1961) 365

US 123 [47 LRRVMI2437].) (Qontrary to our dissenting col |l eague, we find that
the UFWhas not net its burden of proof. V@ affirmthe ALOs finding that
there is insufficient evidence to establish that the Respondent unl awful |y
assi sted or domnated the PFEA or that PFEA represented a no-union vote. ¢
find that Respondent failed to exercise due diligence in preparing the payroll
list, but that there was no bad faith and no actual prejudice to the UFW
Because the URWshoul d have been accorded party status at the tine the

el ection petition was filed, it was entitled to take access, notw thstandi ng
the fact that it had not filed a Notice of Intent to Take Access (NA) .
Therefore, by denying access to the UFWon August 29, prior to the filing of
its NA Respondent violated section 1153 (a) of the Act.

W affirmthe ALOs findings and concl usions as to the other post-
el ection objections. The evidence does not establish that the acts and
conduct referred to in those objections were of such character as to create an
intimdating or coercive inpact on the enpl oyees’ free choice or to affect the

results of the election. (See Ranch No. 1, Inc. (Jan. 3, 1979) 5 ALRB Nb. 1;

Triple E Produce Corporation (Aug. 21, 1980) 6 ALRB No. 46.) Certification of

Hection Results

It is hereby certified that a mgority of the valid votes cast has
been for "No Lhion." Accordingly, the certification of the UAWas the
excl usi ve bargaining representati ve of the agricultural enpl oyees of Patterson

Farns, Inc., is hereby revoked.

8 ALRB Nb. 57 6.



The Picketing, Case Nbo. 78-0-9-S

The parties stipulated: that this Board certified the UFWas the
col l ective bargai ning representative of Patterson's agricul tural enpl oyees on
Decenber 1, 1976; that Patterson and the UFWwere engaged in col | ective
bar gai ni ng through August 15, 1978; that the UFWcomenced a strike to
reinforce its bargai ni ng demands on August 11, 1978; and that the UFWended
its strike on Septenber 1, 1978. As heretofore stated, the PFEAfiled its
rival union petition on August 23, 1978, and the el ection was conducted on
August 31, 1978.

The conplaint alleges that the UFW on or about August 11, 1978,
and continuing thereafter, engaged i n recognition picketing agai nst Patterson
Farns in violation of section 1154(h). Section 1154(h) of the Act states that
it is an unfair [abor practice for a union:

To picket or cause to be picketed or threaten to picket or
cause to be picketed, any enpl oyer where an object thereof is
either forcing or requiring an enpl oyer to recogni ze or
bargain with the | abor organization as a representative of

hi s enpl oyees unl ess such | abor organization is currently

certified as the coll ective bargai ning representative of such
enpl oyees. (Enphasi s added.)

BEven after the expiration of the 12 nonth period foll ow ng the date of
certification, the UPWrenai ned the certified collective bargai ni ng
representative of the unit enpl oyees wth respect to their wages, hours, and

other terns and conditions of enploynent. (Mntebell o Rose Gonpany v. ALRB

(1981) 119 Cal . App.3d 1.) Neither the rival -union petition, nor the direction
of election, nor the Tally of Ballots affected the UFWs certified status or

Patterson's

8 ALRB No. 57 1.



duty to bargain wth the UFW (N sh Noroian Farns, supra, 8 ALRB

No. 25.)2

W find that the UPWwas the certified coll ective bargai ning
representative of Patterson Farns' agricultural enpl oyees when it began its
pi cketing activities on August 11, 1978. The UFWdid not viol ate section
1154(h) of the Act when it began its picketing activities. The UFWs
certification continued uninterrupted until we certified the results of the
el ection. Were an incunbent union, as here, |oses an el ection, our
certification of the results relates back to the date of the election for the
purpose of relieving the enployer of its duty to bargain wth the i ncunbent

union. (Nsh Noroian Farns, supra, 8 ALRB No. 25.) Accordingly, we find that

the UFWs picketing on Septenber 1, the day after the el ection, was
technically a violation of section 1154(h), but we find the violation to be de

mnims and w Il order no renedy.
FETEEErErrrrr

[HHETEEEErrrry

el V¢ take this opportunity to clarify what nmay be a seemng conflict
between N sh Noroi an Farns, supra, 8 ALRB No. 25, and Harry Parian Sales (QCrt.

T~, 1980) 6" ALRB Nb. 55. Qur issuance of a bargaining order in Garianis
wthin our renedial authority, and is not inconsistent wth the statutory
prohi bi tion agai nst an enpl oyer's voluntary recognition of a union. V¢ held,
in Carian, that we have the authority to conpel an enployer to bargain wth a
uni on which has | ost a representation el ection and where the enpl oyer has
commtted pervasive unfair |abor practices which, by their nature, are such
that they tend to interfere with enpl oyee free choice and to precl ude the
holding of a fair election wthin the foreseeable future. If we did not have
authority to issue certifications and bargai ning orders in such circunstances,
an enpl oyer, by its own unlawf ul conduct, could preclude indefinitely the
certification of a union and the union's exercise of its right to bargain for
t he enpl oyees.

8 ALRB Nb. 57 8.



The Wnfair Labor Practices, Section 1153(a) M ol ations

The UWFWattenpted and was deni ed work site access by Patterson on
nmany occasi ons on August 29 and August 30, 1978. As of that tine, we had not
yet issued our decisions holding that currently certified unions are entitled

to post-certification access and strike access. (See 0. P. Mirphy Produce

G., Inc. (Dec. 27, 1978) 4 ALRB Nb. 106; Bruce Church, Inc. (Aug. 10, 1981)

7 ALRB No. 20.) Patterson and the Regional Drector were therefore under the
I npression that the UFWhad to file an NAin order to be entitled to any
access. The URWdid file an NA about 12:20 p.m on August 29. As we find
today that the UFWshoul d have been granted organi zati onal access at the tine
the rival-union petition was filed, wthout being required to file an NA we
concl ude that Patterson's denials of access, by agent MacKay at 12: 05 p.m and
12:15 p.m, on August 29, were violations of section 1153 (a) of the Act.

V¢ affirmthe remai nder of the ALOs findings and concl usi ons
regarding Patterson's viol ati ons of section 1153(a). V& find that a Patterson
security agent's spraying of nace at a UFWpi ckup whi ch was attenpting to pass
himin a nenanci ng fashi on was a reasonabl e def ensi ve response to a serious
physical | y-threatening situation. Accordingly, we conclude that the Patterson
agent's use of force in that situation did not constitute a violation of

section 1153(a) of the Act, Tex-Cal Land Managenent, Inc. (Feb. 15, 1977) 3

ALRB No. 14 and we hereby dismss that allegation of the conplaint.

VW affirmthe ALOs concl usion that Respondent's

8 ALRB Nb. 57 9.



phot ogr aphi ¢ surveil | ance of enpl oyees' protected activities constituted

unl awful interference, restraint, and coercion. Ve find Respondent's

prof fered justification unpersuasive, especially in viewof the fact that
Patterson's agents admtted that they sonetines pretended to be phot ographi ng
enpl oyees when they were not in fact doing so. Photographi c surveillance or
giving the inpression of photographi c surveillance of enpl oyees' protected
activities constitutes atacit threat of future reprisals for engagi ng i n such
activities, and is therefore a violation of section 1153 (a) of the Act.

(Russel | Sportswear Gorp. (1979) 197 NLRB 1116.)

The ALO recommended dismssal of the allegation that Patterson' s
citizen's arrest of Pedro Minoz for trespass was a violation of the Act.
There was insufficient evidence presented to establish either that Minoz was
on public property at the tine of the arrest, or that Respondent arrested
Minoz with careless disregard for the facts or for the purpose of harassnent.

(New French Benzol deaners and Laundry, Inc. (1962) 139 NLRB 1176.)

Accordingly, that allegation of the conplaint is hereby di smssed.

V¢ also affirmthe ALOs concl usion that the conduct of
Patterson's representative, Lee Brewer, in "stalling" his vehicle on a road so
as to block the passage of the UFWauto caravan in its attenpt to travel to a
field for the purpose of picketing was unlawful interference wth protected

concerted activity, a violation of section 1153 (a) of the Act.

8 ALRB No. 57 10.



The Wnfair Labor Practices, Section 1153(c) M ol ations

O February 25, 1977, Patterson Farns, the UFW and the General
Gounsel entered into a settlenent agreenent whi ch provi ded, anong ot her
things, for the reinstatenent of enpl oyees Pabl o Segovi ano, Ansel na Segovi ano,
Julian lzquierdo, and Isidro Qubillo. As part of the settlement of ot her
unfair |abor practice charges, the sane parties, in late 1977 and early 1978,
executed an anendrment to the aforesaid settl enment agreenent whi ch provided for
Patterson to hire by seniority, in accordance wth attached seniority lists,
which were to renain in effect until the parties reached agreenent in
col l ective bargaining on a new seniority list. A contract wth a seniority
list was not thereafter negoti at ed.

The conplaint alleges that Patterson discrimnatorily refused to rehire
ni ne enpl oyees and one super vi sor.§/ The ALOfound that all of the naned
individuals were affiliated wth and active in the UFW that Patterson had
know edge thereof and had ani nus toward the UFWfrom 1975 until and during the
events alleged in the conplaint. Ve affirmthese findings of the ALQ The ALO
found that there was insufficient evidence in the record to prove that
Respondent di scrimnated agai nst any of the nine enpl oyees prior to the strike
on August 11, 1978. W& affirmthat finding but we disagree wth the ALOs

basi s

§/The supervi sor was Pabl o Segovi ano, and the enpl oyees Ansel no Segovi ano,
Isidro Qubillo, Julian |zquierdo, Amelia |zquierdo, Ml ania Saucedo, Tubursia
Medina, Maria Medina, Qoria Tovar, and Martin Tovar. V¢ shall treat the case
of Pabl o Segovi ano separately because of his supervisorial status.

8 ALRB Nb. 57
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t her ef or e. a

The ALO further found that the above naned i ndi vi dual s were not
entitled to reinstatenent after the strike because they did not
unconditionally offer to return to work. Ve reverse that finding.

Econom c strikers who have not been pernanently repl aced and who
wsh toreturn to work are required to nake unconditional offers to returnto
work in order to be entitled to reinstatenent. An economc striker is an
enpl oyee who has voluntarily left work and is withholding his |abor as a
protest related to working conditions. Picketing is a protected concerted
activity and is an act independent of striking. The named individuals were
not enpl oyed prior to the strike and, as they did not "walk off" a job or
otherw se wthhold their labor fromPatterson, they can scarcely be required
to nake an offer to "return" to a job they never left. Therefore, their
rights to enpl oynent were governed by the negotiated seniority list rather
than by | abor |aw precedents affecting returning economc strikers.

Few of the nine alleged discrimnatees had been recal |l ed or

rehired by Patterson since the February 25, 1977, settlenent.

z/The ALOfound the settlenent agreenent and its inplenentation too

confusing to find a violation. However the settlenent |anguage, seniority
lists, and conpany payroll lists do provide a basis for determning whet her
Patterson violated its agreenent to hire according to seniority. Conparing

t hose docunents, there is no evidence that enpl oyees wth | ess seniority than
the alleged discrimnatees were hired in 1977 and 1978 prior to the strike.
The one exception is Ansel ma Segovi ano. The records show that enpl oyees wth
| ess seniority than she were hired in the sumer of 1978 in the packi ng shed.
However, uncontradicted testinmony established that Patterson requested of the
UFWat negotiations an exception fromthe seniority lists for that hire and
that the UFWdi d not object.

8 ALRB No. 57 12



Patterson clained that a drought in 1977-1978 greatly reduced its work force
requi renents and we find docunentary support for this position. As stated
previously, we find that Patterson did not discrimnate against any of the
ni ne enpl oyees prior to the August 11, 1978, strike.

However, Patterson's records indicate that nmany enpl oyees were
hired during the stri ke§/ and at least 15 nore were hired after the strike
ended on Septenber I, 1978. MNone of the alleged discri mnatees was of fered
work during the course of the strike, although nost of themwal ked on the
picket line at one tine or another during the UPWs strike of August 11
through Septenber 1, 1978. Sone were there daily while others were present on
two occasions or just on the day of the election. The ALOnoted the all eged
di scrimnatees were a visible conponent of Patterson's work force. They spent
considerabl e tine together and had inter-famlial relationships. They were
known by Respondent to be supportive of the UFW

The anendnent to the 1977 settlenent clearly states that, when
wor k becane avail able, Patterson was to first offer jobs to its regul ar
enpl oyees according to seniority. Ve conclude that Respondent, by failing to

recall any of the alleged discrimnatees

§/The evidence is insufficient to establish that the offers of
work were to the discrimnatees during the strike. The ALOfound, and we
affirm that the letter given to Pabl o Segoviano was an offer to himonly and
not to his crew MmYanaichi testified that |letter offers were distributed
to picketers on the first day of the strike. Al of the enpl oyees who were
asked testified that they were not given the letter (Ewloyer Exhibit 50)
during the strike. There is no evidence that any of the individual
discrimnatees were given the letter. nhits face, the letter is directed at
the strikers, not those on |ayoff.
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after the strike ended and i nstead hiring new enpl oyees, engaged

indiscrimnation in regard to hire or tenure of enpl oynent and

thereby viol ated section 1153(c) and (a) of the Act.gl

Accordingly,
we shall order Patterson to reinstate, wth backpay plus interest, the

fol | ow ng enpl oyees:

Isidore Qubillo Mel ani a Saucedo
Anelia | zqui erdo Ansel na Segovi ano
Julian |zqui erdo Qoria Tovar
Tubur si a Medi na Martin Tovar
Maria Medi na

The ALO concl uded that Patterson did not violate the Act as to
Pabl 0 Segovi ano, finding that he was a supervisor and therefore not protected
by our Act. ¢ consider his anal ysis too shortsighted. DO scrimnatory action
agai nst a supervisor which tends to interfere with, restrain, or coerce
enpl oyees in the exercise of their section 1152 rights violates the Act. As
president of the ranch coomttee and chief spokesperson for the UFWin its
deal i ngs wi th Respondent, Pabl o- Segovi ano was the nost visible UFWadvocat e
In Respondent’'s enploy. DO scrimnatory conduct agai nst Segovi ano woul d
clearly tend to interfere wth enpl oyees' exercise of protected rights.

The "discrimnation” alleged by General Gounsel is that the
settlenment agreenent was not conplied wth. Ve find that the General Counsel

did not prove, by a preponderance of the evidence,

&l Qur concl usion that Respondent discrimnatorily failed to rehire
the nine enpl oyees is not based, per se, on its breach of the settlenent
agreenent. It is based, rather, on a finding that Respondent, after the UFW
strike ended, for discrimnatory reasons failed or refused to rehire the |aid-
of f enpl oyees in accordance wth the seniority list agreed upon in
Respondent ' s settl ement agreenent wth the UAW and that such conduct clearly
tended to di scourage nenbership in, or support for, the UFW

14.
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that Respondent di scrimnated agai nst Pabl o Segovi ano. (onsequently, we
dismss that portion of the conpl aint involving Pabl o
Segovi ano.

O Septenber 1, 1978, the UFWtermnated its strike. On Sept enber
6, 1978, Respondent received the UFWs offer, on behal f of 15 naned strikers,
toreturn to V\ork.y The ALO found the offer to be unconditional and that
Respondent had not pernmanently replaced any of those strikers by that date.
W affirmthose findings, as well as the ALOs finding that the job offers
which Patterson thereafter extended to 5 of the 15 were not for the sane or
substantially equi valent work and therefore did not satisfy Respondent's
obligation to reinstate theml—ll Lhr epl aced economc strikers nust be
reinstated, upon request, to their forner or substantially equival ent jobs at

the sanme wages and benefits. (H & F B nch . (1971) 188 NLRB 720; The

Lai dl aw Gor poration (1968) 171 NLRB 1366 enforced 414 F.2d 99 (7th dr. 1969)
cert. den. 397 US 920 (1968).) Ve |ikew se adopt the ALO s concl usi on t hat
Respondent did not satisfy its obligation to reinstate Raul (onzal ez.

There is a question as to whet her Respondent discrimnated agai nst

three enpl oyees, who asserted y nade unconditional offers

g)/(}uz Martinez, Carlos Maya, Espiridion Sal azar, Luis Gonzal ez, Henry
Del gado, Raul Gonzal ez, Fernando Gaytan, Dol ores Gonzal ez, Rufina Garza, Hida
Milla, Gerardo Gaytan, Isidoro Gaytan, Mario Gaytan, Isidoro Gaytan, Jr., and
Maxi mno Medi na.

EJThe five enpl oyees are Carl os Maya, Rufina Garza, Hida Mlla, Dolores
Gnzal ez, and Luis Gnzal ez. A though we have stricken Respondent's
exceptions to this finding, we have examned the underlying record and find
the ALO s concl usi ons wel | support ed.
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toreturn to work, by not offering themreinstatenent to their
prior jobs or substantially equival ent enpl oynent. These enpl oyees

were Gerardo Gaytan, Maxi mno Medi na, and Espiridion Sal azar.l—zl

The ALO concl uded that Maxi mno Medina did not nake an
uncondi tional offer to return to work, based on his finding that Medina did
not testify and that soneone el se wote his nane on the list of striking
enpl oyees who were naki ng an uncondi tional offer to return. That |ist was
submtted to Respondent on Septenber 6, 1978. Maximno Medina did in fact
testify and stated that he asked another person to sign the list for him
because he cannot wite. However, as records received i nto evidence show t hat
he was earning $3.20 per hour just prior to the strike and, as the parties
stipul ated that Respondent offered hima job at $3.20 per hour on Septenber 9,
1978, which he refused, we find Respondent net its obligation to of fer Medina
substantially equi val ent work and we hereby dismss the allegation as to him
The ALO recommended dismssal of the allegation as to Gerardo
Gaytan on the basis that he did not nake an unconditional offer to return to
work. QGaytan did not testify at the hearing and the ALOcredited the
testinony of Respondent’'s expert wtness that Gaytan did not personally sign
the offer to return. Ve find no nerit inthis reasoning. There is no
requi renent that economc strikers individually and personally sign an of fer

toreturnto

i ng the hearing, the ALOrecommended dismssal of allegations in the
conplaint as to five enpl oyees: Fernando Gaytan, |sidoro Gaytan, Mario
Gaytan, Isidoro Gaytan, Jr., and Henry Delgado. In his Decision, the ALO
recommended di smssal of the allegation as to Guz Martinez, As no exceptions
were taken to any of those recommendati ons, we hereby di smss those
al | egations.
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work for such offers to be valid, A wunion is authorized to nmake unconditi onal

offers on behal f of the enpl oyees invol ved, (Anerican Gyanamd (. v, NLRB

(7th dr. 1979) 592 F.2d 356 [100 LRRVI2640]; V@odl aan Hospital (1977) 233

NLRB 782,) Mreover, it is not required that each individual striker testify
regarding his unconditional offer. (Qin Industries, Inc. (1949) 86 NLRB 203

[24 LRRM1600] affd. (5th dr. 1951) [29 LRRM2117].) In Qin, supra, only 21

of 87 enpl oyees testified, but the NLRB found for all of themon the basis of
evidence that all of themhad nade a valid offer to return to work. There is
undi sput ed evi dence that Gerardo Gaytan was at the neeting where the
signatures were gathered. There is al so evidence that he asked his son to
sign for him There is no contention or proof that any fraud was invol ved or
that Gerardo Gaytan did not intend to unconditionally offer to return. A the
tine, Respondent did not question the authenticity of his offer. O all the
evidence we find that he nade a valid offer. Respondent's records show t hat
Gaytan was receiving $3.50 per hour just prior to the strike. The parties
stipul ated that Respondent offered hima job at $3.20. V¢ find that that was
not an offer of substantially equival ent work and therefore, Respondent did
not satisfy its obligation to reinstate him

Espiridion "Speedy" Sal azar was notified by Respondent on
Septenber 7, 1978, that he was being termnated for firing gun shots in the
direction of afield crewon Septenber 6, 1978. The ALOfound that Patterson
| awf ul | y di scharged Sal azar because after investigation, it reasonably and
honest|y bel i eved Sal azar to be responsible for that conduct. Wrk-related

viol ence can justify a
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di scharge, whether or not it occurs during a strike. (Rubin Brothers

Footwear, Inc. (1952) 99 NLRB 610; La-Z-Boy South, Inc. (1974) 212 NLRB 295.)

After Respondent's substantial proof of its good-faith belief that Sal azar
engaged in msconduct, the burden shifted to the General Gounsel to establish

that Sal azar was not responsible for the msconduct. (Dallas General Drivers

v, NLRB (D.C dr. 1968) 389 F.2d 553 [67 LRRM 2370].) Al though the General
Gounsel showed that Sal azar was acquitted of crimnal charges, that al one does
not satisfy its burden. Accordingly, we hereby dismss the allegation as to
Sal azar.
CRER
By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Patterson
Farns, its officers, agents, successors, and assigns shall:
1. Gease and desist from
(a) Denying access to the UFWwhen aut hori zed by 8 Cal .
Admn. Code section 20900 or Board precedents.
(b) Engaging in actual or pretended phot ographic
survei | | ance of enpl oyees' protected concerted activities.
(c) Failing or refusing to hire or rehire, or
otherw se discrimnating agai nst, any agricul tural enpl oyee because he
or she has engaged in any union activity or other concerted activity
protected by section 1152 of the Act.
(d) Interfering with or restraining enpl oyees from engagi ng

inlanful protected activity by bl ocking their novenent.

(e) Inany like or related manner interfering wth,
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restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode section 1152.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) Imediately offer to the fol | ow ng naned
individuals full reinstatenent to their forner jobs or equivalent
enpl oynent, wthout prejudice to their seniority or other enpl oynent rights

and privil eges:

Isidore Qubillo Carl os Maya

Rufi na Garza Maria Medi na
Gerardo Gayt an Tubur si a Medi na
Dol ores "Lol a* (onzal ez Mel ani a Saucedo
Luis Gnzal ez Ansel mra Segovi ano
Raul Gonzal ez Qoria Tovar
Anelia | zqui erdo Martin Tovar
Julian | zqui erdo Hida Mlla

(b) Make whol e each of the enpl oyees naned in
paragraph 2 (a), above, for all |osses of pay and ot her economc | osses they
have suffered as a result of Respondent's discrimnation agai nst them the
backpay amounts to be conputed i n accordance wth established Board

precedents, plus interest thereon as set forth in Lu-Ete Farns, Inc. (Aug.

18, 1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
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attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.
(e) Ml copies of the attached Notice, in all

appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromAugust 23, 1978, until the date on which the said Notice is
nai | ed.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property, the
period (s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any copy or copies of the Notice which may be
altered, defaced, covered, or renoved.

(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and pl ace
(s) to be determned by the Regional Drector. Follow ng the reading, the
Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees may have
concerning the Noti ce and/ or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer period.

(h) Notify the Regional Orector in witing, wthin 30 days

after the date of issuance of this Oder, of the steps
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Respondent has taken to conply therewth, and continue to report periodically
thereafter, to the Regional Drector, at his or her request, until full
conpl i ance i s achi eved.

Dated: August 27, 1982

HERBERT A PERRY, Acting Chairnan

JG-N P. MOCARTHY, Menber
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MEMBER WALD E, Goncurring in part, dissenting in part:

| concur with the rulings, findings, and concl usions of the
najority in respect toits resolution of the unfair |abor practice charges in
t he i nst ant case.y | further concur wth the najority's well-reasoned
anal ysis of the proper status of a certified union upon the filing of a rival
union petition. | disagree wth the majority's findings, however, that the
late granting of party status to the UFWdid not prejudice that union and that
sone of the election objections, while having nerit, did not tend to affect
enpl oyee free choice or the results of the el ection.

The majority correctly finds that the URW as the certified union,
was entitled to be accorded party status immediately upon the filing of a
rival union petition and that it was not afforded such status. But ny

col | eagues' cavalier treatnent of the

v Snce |l wuuld set aside the el ection that occurred on August 31, 1978, the
UFWwoul d renai n the certified union. onsequently, | would not find that its
pi cketing on Septenber 1, 1978, was in violation of section 1154(h) of the
Act .
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el ection objections is inexplicable in light of that finding, the factual
record, and | egal precedents which woul d conpel ne to set aside the el ection.
Gontrary to the majority, | would find that the UPWnore than net its burden
of proof that m sconduct occurred which tended to affect enpl oyees' free
choi ce and the results of the election.

The uncont radi cted evi dence shows that the UFWwas neither invited
to, nor allowed to participate in, the first pre-el ection conference, held on
August 28. At that neeting, decisions were nade about the tine, date, and
| ocation of the el ection, the observers, the | ocation of guards during the
election, the voting eligibility of the UAWstrikers, voter identification,
and the ballot-count site. The eligibility |ist was agreed upon. A though
the UFWparticipated i n a second pre-el ecti on conference on August 30, called
as aresult of our Oder that the el ection be postponed 24 hours so that the
UWcoul d be included on the ballot. | would find that the UFWwas prej udi ced
by its exclusion fromthe first pre-election conference. Among ot her things,
the UFWwoul d have been given the eligibility list and coul d have begun
ef fective organi zing anong the repl acenent workers at that tine.

The original eligibility list agreed upon at the first pre-
el ection conference consisted of a list of 122 names, wth 41 Post Gfice
boxes given as addresses. The evi dence establishes that the Board agent,
al though he knewthe list did not conply wth our Regul ations, did nothing to
seek conpl i ance because the PFEA rai sed no question or objection about the
list's inadequaci es. The UFWreceived the |ist on August 30 and conpl ai ned to

t he Board
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agents, but they took no action to obtain the proper addresses because of the
late date. As aresult, the UPWhad only one evening in which to | ocate or
contact the 122 enpl oyees, nmany of whomwere repl acenent workers for whomthe
UFWhad no addresses. | would find that the Board agent's |ate delivery of an
I nadequate eligibility list to the UPWprej udi ced the UFWand tended to af f ect
and interfere wth the unit enpl oyees' freedomof choice in the el ection.

(Valley Farns (Mar. 25, 1976) 2 ALRB No. 42; Yoder Bros. Inc. (Jan. 7, 1976) 2

ALRB No. 4.)

M col | eagues find that Respondent failed to exercise due diligence
in preparing the payroll list, but did not act in bad faith. The
uncont radi ct ed evi dence establ i shes that Shig Yananoto, a partner in Patterson
Farns and in charge of its field operations, was in bad faith when he prepared
and delivered the list. Yamanoto testified that he personal |y knew many of
Respondent ' s enpl oyees who lived in trailers on |l and owed or | eased by
Respondent and that he knew the | ocation of their trailers. Yananoto had
actually visited sone of themin their hones. Despite that, he |isted Post
dfice boxes for many of their addresses and cl ained he did so because he
could not find there addresses in the tel ephone book or on their enpl oyee
cards. It is less than candid for an enpl oyer to clai mignorance of the
addresses of enpl oyees who live on his own property, especially where he knows
the exact location of their hones or has visited themin their hones. The
najority's finding that Yananoto was not in bad faith in the preparation of
the list evidences a high degree of credulity and is inconsistent wth common

sense and our own legal precedent. | would find Respondent acted in
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bad faith wth respect toits preparation of the list, and that its action
tended to affect the outcone of the el ection and enpl oyees' free choi ce.

(Jack T. Bailie . Inc. (Dec. 12, 1979) 5 AARB No. 72; Laflin & Laflin (My

19, 1978) 4 ALRB Nb, 28.)

If the UAWhad been accorded party status upon the filing of the
petition, it woul d have been entitled to receive the eligibility list on
August 25, 1978, (Regul ation section 20310) and could have raised its
objections thereto at a tine when the i nadequaci es mght still be renedi ed.

If the UPWhad not been excluded fromthe first pre-election conference, it
woul d have received the list no later than August 28, when there was still
tine for sone address corrections to be nade. The najority correctly finds
the UFWwas entitled to a tinely and accurate list, and then, incongruously,
finds that the UPWwas not prejudiced by its receipt of alate and i nadequate
list. | would find ot herw se.

The NLRB sets aside elections when its eligibility |ist
requi renents (the Excel si or—Z rules) are not substantially conplied
wth, regardl ess of whether the omssions are by inadvertence, negligence, or
bad faith. It has found failure of substantial conpliance when approxi nately
ten percent of the nanes are omtted. Moreover it does not count the ball ot

differential and conpare it to the nunber of omssions. (Sonfarrel, Inc.

(1971) 188 NLRB 969; Pacific Ganbl e Robi nson Go. (1970) 180 NLRB 532; Fuchs

Baki ng Go. (1969) 174 NLRB 720.)

V¢ have been hesitant to nechanically apply rules, such

4 Excel si or Underwear, Inc. (1966) 156 NLRB 1236; NLRB v. Wnan- Gor don
(1969) 394 U S 759, 89 S . 1426 [ 70 LRRVI 3345] .
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as the Excelsior rules to our elections. V¢ have set aside el ections on the
basis of an inconplete or late eligibility [ist only when there is bad faith
or gross negligence by the enpl oyer or actual prejudice to the union. (Jack

T. Bailie . Inc., supra, 5 ALRB Nb. 72.) As bad faith and actual prejudice

exist inthis case, | would find that those factors tended to interfere wth
the free choice of the enpl oyees and to affect the outcone of the election.

The above grounds for setting aside the el ection are suppl enent ed
by other valid el ection objections, sone of themignored by ny col | eagues as
a basis for setting aside the el ection.

The evi dence establ i shes that Respondent placed a "noi se-naki ng
nachi ne" between the picketers and the repl acenent enpl oyees whenever the
enpl oyees, whil e working, approached a road where the UFWwas pi cketi ng.
Respondent did not deny having done so, but clained it did so to bl ock the
| oud obscenities of the picketers. | would find the el ecti on objection
relating to this conduct by Respondent to have nerit and conclude that it
tended to interfere wth enpl oyees' free choi ce by preventing communi cation
bet ween the enpl oyees and the Lhion. The | anguage of the picket line is not
that of the parlor. bscenity on a picket |ine does not make the conduct
unprotected, nor does it constitute a valid defense for bl ocking communi cation
attenpts between a striking union and non-striking enpl oyees. (G owers

Exchange (Feb. 9, 1982} 8 ALRB No. 7; NLRBv. Cenent Transport, Inc. (6th dr.

1974) 490 F. 2d 1024.) Wile this conduct of Respondent, by itself, woul d be

insufficient grounds for setting aside the election, | would find it
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to be part of a pattern of Respondent's conduct which obstructed
communi cations and tended to affect enpl oyee free choi ce.
| concur with the majority's affirnation of the ALOs fi ndi ngs
regardi ng Respondent’s attenpt to control |unchtine access in the conpound on
the day before the election. As we did not direct that the UFWbe a party to
the el ection until August 30, (and Respondent was denyi ng access prior to that
on the basis that the UFWhad not filed a Notice of Intent to Take Access),
noonti ne access on August 30 was the only opportunity the U-Whad to talk to
enpl oyees at the work place. As the ALOfound, Respondent's attenpt to
control that access was coercive, the Board agents' participation was a grave
error, and the result was a situation in which the Respondent's conduct
comuni cated to the enpl oyees, and the Board agents' acqui escence confi rmned,
that the enpl oyees were not safe with the UFWand needed to be "prot ect ed"
wth private security forces, conpany officers and attorneys, and | aw enf or ce-
nent personnel on standby.
| concur with ny col |l eagues' concl usion that Respondent's denial s
of access on August 29 prior to the UFWfiling of a Notice of Intent to Take
Access violated the UFWs rights to access and constituted objectionabl e
conduct .
I ndeed, the UFWwas denied al nost all of the rights that the
najority found they were entitled to:
As such, the incunbent union is entitled to all rights as a party
to an election, including participation in the pre-election
conference, a copy of list of nanes and addresses of enpl oyees

eligble to vote, access to work site for the purposes of
canpai gni ng and observers at the election. (p. 4).

The preponderance of the evidence establishes that the UFW
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was denied participation in the first pre-el ection conference, given an
eligibility list wth 33.6 percent Post (fice boxes as addresses | ess than 24
hours before the el ection, denied work site access, prevented from

comuni cating w th enpl oyees fromthe picket |ine, and deni grated as dangerous
In the presence of the enpl oyees on the day before the el ection. The probabl e
effect on the el ection results of the above objectionabl e conduct is magnified
by the fact that the incunbent union was on strike and much of the work force
consi sted of repl acenent workers. There is no evidence that the UFWknew t he
addresses of those workers and, wthout an accurate and tinely eligibility
list, it was unable to communi cate wth themat their hones. Respondent

deni ed the UPWwork site access and obstructed the flow of infornation between
pi cketers and non-striki ng enpl oyees. onsequently, there was no adequat e
neans by whi ch the incunbent, certified union could effectively communi cate
wth a substantial portion of the work force. Gommuni cation between uni on and
enpl oyee i s an acknow edged prerequisite to free choice and free el ections. |
do not believe it proper for the ngjority to apply different standards here on
the basis that the UFWhad al ready been certifi ed.

Dated: August 27, 1982

JEROME R WALD E Menber
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NOT CE TO AGR ALTURAL BOARD

After a hearing at which all parties had an opportunity to present their
evidence, the Agricultural Labor Rel ations Board has found that we viol ated
the Agricultural Labor Relations Act, and has ordered us to send out and post
this Notice. V¢ wll do what the Board has ordered. Ve also want to tell you
that the Agricultural Labor Relations Act is alawthat gives you and al |
other farmworkers in Galifornia these rights:
1. To organi ze your sel ves;
2. To form join, or help unions;
3. Tovotein a secret ballot election to decide whether you want a

uni on to represent you;
4. To bargain wth your enpl oyer about your wages and wor ki ng conditions

through a union chosen by a majority of the enpl oyees and certified by

t he Boar d;
5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT engage in any actual or pretended phot ographi c surveillance of
your lawful activities on behalf of any |abor organization;

VEE WLL NOT interfere wth your use of public roads during | abor union
activities by unlawful Iy bl ocking themw th vehi cl es;

VE WLL NOTI refuse to rehire or otherwse discrimnate against any agricul -
tural enpl oyee(s) because of their involvenent in union activities or other
concerted activities protected by the Agricultural Labor Rel ations Act.

VEE WLL NOT deny access to the UFWwhen they are entitled to it by the
Regul ations or precedents of the Board.

VE WLL, as required by ALRB Regul ations, provide to any union whichis .to be
party to the ALRB el ection an accurate and conpl ete |ist of the nanes and
current residence addresses of all our agricultural enpl oyees.

VE WLL offer immedi ate reinstatenent to the enpl oyees naned bel ow and we w | |
pay each of themany noney they | ost because we unlawful ly failed or refused
to hire them plus interest.

Isidore Qubillo Awlia lzquierdo Ml ania Saucedo
Rufi na Garza Julian lzquierdo Ansel na Segovi ano
Gerardo Gaytan Carl os Maya Qoria Tovar

Dol ores "Lol a* (onzal ez Maria Medi na Martin Tovar

Luis Gnzal ez Tubur si a Medi na Hida Mlla

Raul Gonzal ez
PATTERSON FARVS, | NC

By:

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ati ons Board.
e office is located at 1685 "E' Street, Fresno, CGalifornia. The tel ephone
nunber is (209) 445-5591.

This is an official Notice of the Agricultural Labor Rel ations Board, an
Agency of the Sate of Galifornia.

DO NOI REMOVE R MUTIT LATE



CASE SUMVARY

Patterson Farns, |nc. 8 AARB N 57
Gase Nbs. 79-R4-S et al

ALO DEAQ S ON

The UFWwas certified in 1976. Patterson Farns Enpl oyees Associ ati on ( PFEA)
filed a petition for an election on August 23, 1978. The Regional D rector
directed an el ection be hel d and dismssed, as untinely, the UPWs petition
for intervention on August 29. Upon appeal, the Board ordered the URWbe put
on the ballot and the el ection be postponed one day. The election was hel d
and "No Lhion" received a najority of the votes. The UFWfiled el ection

obj ections and unfair |abor practice charges.

The UAW and Respondent Patterson began bargaining shortly after the
certification. No contract was ever agreed to between the parties. The UFW
went out on strike on August 11, 1978.

The ALO found that, while some of the objections had nerit, they did not
affect the outcone of the el ection and recoommended that the results be
certified by the Board.

The ALO found that Patterson Farns coomtted the foll ow ng unfair | abor
practices: excessively photographed strikers for harassnent; interfered wth
protected activity by bl ocking the novenent of a UFWcaravan; discrimnatorily
refused to rehire strikers who unconditionally offered to return by offering
themjobs that were not substantially equival ent work. The ALO found no
violations for the foll owng conduct: spraying tear gas at a passi ng UFW
pickup to avert a collision; arresting picketer Minoz who was on Respondent' s
property; access denials because they were prior to the filing of a Notice of
Intent to Take Access or insufficiently proven; payroll |ist inadequacies
because of enpl oyer due diligence; physical assaul t on URW i cket er because
not proven; discrimnatory failure to rehire UFWsupporters prior to the
strike because of insufficient proof and after the strike because they did not
unconditionally offer to return; failure to rehire sone economc strikers
because there -was proof their names were "forged" and therefore had not nade
an unconditional offer to return; discharging "Speedy" Sal azar because
Respondent honestly and reasonabl y bel i eved he shot a gun in the direction of
a worki ng crew

BOARD DEAQ S ON

The Board held that a certified union, upon the filing of a rival union
petition, is autonatically entitled to party status. After the filing of
an election petition or a Notice of Intent to Take Access, whi chever
occurs first, the incunbent union is entitled to organi zati onal access;
they are also entitled to be inmediately notified of the filing of the
petition, given a copy of the eligibility list when available, invited to
and be present at the preel ection conference, placed on the ballot and

al l owed to have observers at the election. Analyzing the facts relating
to the



objections, the Board majority found that, while the i ncunbent uni on was
not initially accorded party status, they were not prejudiced thereby:

the UFWhad not net its burden of proof to show that free choi ce was
interfered wth or that the results of the election were affected. The
Board found that Patterson Farns did not exercise due diligence in the
preparation of the eligibility list, but that that conduct did not riseto
the level of bad faith. The Board al so found that the UFWwas i nproperly
deni ed access.

The Board consol idated a CL conpl ai nt which al | eged recogni tional picketing in
violation of section 1154(h) of the Act and was before the Board on stipul at ed
facts. The stipulation indicated that the UPWwas engaged in bargaining wth
Respondent and sanctioned a strike August 11, 1978, through Septenber 1, 1978,
i n support of their bargai ning denands. By this decision, the Board certified
the results of the el ection on August 31, 1978, in which the UFWlost. The
Board found that the UPWrenained the certified union and was engaged i n
protected picketing activity until August 31, 1978, the date of the el ection.
F ndi ng the one day of picketing, Septenber 1, 1978, to be technically in
violation of section 1154(h) of the Act the Board found the violation de

mni nus and ordered no renedy.

The Board affirnmed the ALOs rulings regardi ng nost of the unfair | abor
practices. It reversed the ALOs finding that there was no unl awf ul refusal
to rehire UPWsupporters who did not unconditionally offer to return after the
strike. The Board found that the workers were entitled to recall because they
were on layoff status and they were not strikers who needed to nake
unconditional offers to return. Fnding that there was no duty to personal |y
sign and that there was no evidence of fraud, the Board found that the of fer
was valid and the failure by Respondent to offer the sane or substantially
equi val ent work was a violation of section 1153 (c) of the Act.

Menber Vel die concurred in the majority opinion except that he woul d have set
aside the election. Menber VWl die woul d have found that the UFWwas

prej udi ced by not bei ng accorded party status and that free choi ce and the
results of the election were affected by a conbi nation of neritorious

obj ecti ons whi ch essentially prevented communi cati on between the work force
and the certified union.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *

8 ALRB NO 57
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DEQ S QN
STATEMENT G- THE CASE

RON GREENBERG Administrative Law Gficer: This matter was heard by ne

begi nning on April 23, 1978, and concluding on August 9, in Mdesto and
Patterson, California.
h August 31, 1978,y pursuant to a petition filed by the

Patt erson Farns Enpl oyees Association (hereafter "PFEA'), an el ection was

held at Patterson Farns, Inc. (hereafter Enpl oyer,gl Respondent, or

Gonpany). The Whited FarmVWrkers of Arerica, AFL-Q O (hereafter "URW),
certified at Respondent by the Board in 1976, was pl aced on the ball ot by the
Board. The tally of ballots reveal ed that PFEA received 3 votes, UFW17, No-
Lhion 63, and there were 14 chal l enged bal | ots. The chal | enged bal | ots were
not determnative of the results of the election.

Thereafter, the UFWfiled a petition to set aside the el ecti on pursuant
to Board Regul ation Section 20365. Oh Novenber 6, the Executive Secretary set
10 obj ections for hearing. Oh Decenber 20, the Executive Secretary set an |lth
obj ection for hearing.

Thereafter, a Conplaint and O der Gonsolidating Cases (GC BExh. 1-5),
dated March 16, 1979, was issued by the Sacranento Regional D rector,
Subsequent anendnents to the Conpl aint are based on charges filed by the UFW

During the hearing, | granted notions by General Counsel to anend

v Lhl ess otherw se stated, all dates refer to 1978.

4 Al Respondent exhibits are narked with the designation "Enpl oyer" A
the outset of the hearing, General Counsel and Respondent entered into a
settlement agreenent. Prior to Board di sapproval of that agreenent, the
heari ng continued, considering only the representation issues. During that
tine, all exhibits were identified wth the word "Enpl oyer”. The
representati on i ssues were heard in their entirety before again considering
the unfair |abor practice charges. For purposes of clarity, | continued using
the sane "Enpl oyer” designation in narking all exhibits throughout the

heari ng.
-2-



the Gonpl aint pursuant to Section 20222 of the Board s regul ati ons.§/
These anendnents have been reduced to witi ng.iu

The charges and anended charges were duly served on Respondents and
Petitioner, The Gonpl aint, as anended at the hearing all eges violations of
Section 1153(a) and (c)§/of the Agricultural Labor Relations Act (hereafter the
"Act") by Respondents.

Al parties were given a full opportunity to participate in the
hearing. General Counsel, Respondent and Charging Party all filed post-
hearing briefs pursuant to Section 20278 of the Regul ati ons.

Uoon the entire record, including ny observation of the deneanor of the
W tnesses, and after consideration of the briefs filed by the parties, | nake

the fol | ow ng:

& Al references to the Board's regulations are to Title 8,

Gilifornia Admni strati ve Code.

4 Paragraph 20 of the conplaint was anended by del eting the words "who
were attenpting to foll owthose not honoring the strike as they noved to a

different work area."
Par agraph 27 was anended to change the nanes Martin Toval and Qoria
Toval to Martin Tovar and GQoria Tovar respectively.
Par agraph 27 was anended to add the nane Julian |zqui erdo The
conpl aint was anended to include the foll ow ng paragraph:
"At the conclusion of the strike, the follow ng

I ndi vi dual s
Carl os Maya Hi daMlila
Quz Martinez Rufi na Garza
Lui s Gonzal es | sodor o Gayt an
Dol ores (Lol a) Gonzal es | sodoro Gaytan, Jr.
Raul Gonzal es Gerardo Gaytan
Henry Del gado Mari o Gaytan
Maxi mno Medi na Fernando Gayt an
while still enpl oyees of Patterson Farns, Inc. unconditionally

applied for jobs and were either denied jobs or offered jobs at
rates substantially | ower than what they had been paid prior to
the strike. By this act, respondent has viol ated Section 1153(a)
and 1153(c) of the ALRA"

¥ Al statutory references herein are to the Galifornia Labor Code
unl ess ot herw se specified

-3



H ND NG G- FACT

. Jurisdiction

Patterson Farns, Inc., is a corporation engaged in agriculture in
Sanislaus Gounty, Galifornia, and is an agricultural enpl oyer wthin the
neani ng of Section 1140.4(c) of the Act,

Lel and BreV\er,§/ i ndi vidual |y and doi ng busi ness as A pha Agency, a Labor
Rel ations Gonsulting firmheadquartered in Stockton, California, acted
directly or indirectly inthe interest of Patterson Farns in relation to
agricultural enployees and is an agricultural enpl oyer wthin the neani ng of
Section 1140.4(c) of the Act.

David Torres, individually and as an officer of Delta Security and
Investigations acted directly or indirectly in the interest of Patterson Farns
inrelation to agricultural enployees and therefore is an agricul tural
enpl oyer w thin the meani ng of Section 1140.4(c) of the Act

The Lhited FarmWrkers of Anerica (URW is an organi zation in which
agricul tural enpl oyees participate. It represents those enpl oyees for purposes
of collective bargaining, and it deals wth agricultural enpl oyers concerni ng
gri evances, wages, hours of enpl oynent and conditions of work for agricul tural
enpl oyees. The UFWis a | abor organi zation wthin the neani ng of Section
1140.4(.b) of the Act.

The Patterson Farns Enpl oyees Association (PFEA). was determined to be a
| abor organi zation by the Regional Drector of the Sacranento Regi on for
pur poses of conducting an el ection. No evidence was presented at the hearing
concer ni ng whet her PFEA represents agricul tural enpl oyees for purposes of

col | ective bargai ning; whether it deals with agricultural

o M, Brewer died in an auto accident in Septenber, 1979,



enpl oyers concerni ng gri evances, wages, hours of enpl oynent or conditions of
work. | therefore amunable to find that the PFEA is a | abor organi zation
wthin the neaning of Section 1140.4(b) of the Act.

I1. The Alleged Whfair Labor Practices

Respondents are alleged to have violated Sections 1153(a) and (c) of
the Act in the followng respects: spraying a chemcal agent on picketers;
phot ographical |y surveilling strike activity; illegally arresting a striker;
bl ocki ng picket road access; denying access to UFW organi zers; supplying a
legally insufficient payroll list; striking a picketer; refusing to enpl oy
UFWsupporters before and after the strike.

Respondent s general |y and specifically deny all alleged violations of
the Act. As affirnative defenses Respondents assert: (1) the Conplaint fails
to state a cla mupon which relief nay be granted; (2) because the UFWfail ed
to get its certification extended, the strike was illegal, and the striking
workers are not entitled to the protection of the Act;z/ (3) as a supervi sor,
Pabl 0 Segoviano is not entitled to the protection of the Act.

1. Facts

A The Enpl oyer's (peration

In 1978, Respondent farned 900 acres of crops, 650 of which were
nel ons. Those nel ons i ncl uded cant el oupe, honeydew, crenshaw and casaba.
h a year round basis, Respondent enpl oyed between 70 and 100 enpl oyees.

Mbst of these enpl oyees in 1978 worked the nel on harvest, which incl uded

a The Board, in Kaplan Fruit and Produce Go., 3 ALRB No. 38 (1977),
ruled that when the initial certification year expires, there renains a
presunption of continuing majority status sufficient to require continued
bargai ni ng. Based on that decision, | find that the UFWs najority status,
absent extension of certification, is presumed to have continued. | therefore
find the striking workers entitled to the protection of the Act.



t he packi ng shed operation. Wrkers in the packing shed nade boxes, stacked
boxes, and general |y worked in and about the Gonpany conpound. That conpound
i ncl uded the shed, office and a shaded area for the workers to rel ax.

Manour a Yanai chi, President of Respondent, supervised the packi ng
operation. Shig Yananoto, Vice-President, oversawthe field operation. Shig s
wfe, Mtzi Yananoto, shared the packi ng shed supervision wth Yamai chi. Ji my
Yananot 0 over saw nmai nt enance of tractors and supervised the tractor drivers.

QG ops harvested by the Conpany in previous years included apricots,
broccoli, cauliflower, barley, and peas. Because of the draught in CGalifornia,
the Gonpany planted only 250 acres of crops in 1977. The |abor intensive
caulifl oner crop drastically was cut back that year. In previous years, the
Gonpany pl anted as nuch as 1,500 acres. The Gonpany continued to harvest
apricots in 1978. However, all WFWsupporters, except Raul (onzal es, chose not
to work that July harvest. (See discussion - - unfair |abor practice,

par agraph 27.)
B Hstory of the UFH at Patterson Farns

In 1975, the UFWsuccessful Iy organi zed workers at Respondent and won a
Board conducted el ection. In 1976, the Board certified the UFW The Gonpany
owners apparently were very unhappy over the UFWvictory. Shig Yananoto tol d
workers that he would refuse to sign a contract wth the UPW (See di scussi on—
unfair |abor practice, paragraph 27.) Enpl oyee Merced Duarte, the origi nator
of the PFEA circulated a petition anong enpl oyees in 1975, expressing
di sapproval of those 1975 el ection results. The docunment was sent to the
Boar d.

Gontract negoti ati ons between the Gonpany and UFWbegan shortly after



the certification. Pabl o Segoviano, a long tine supervisor, headed the UFW
effort at Patterson Farns. He becane president of the ranch coomttee and
remained in this capacity during the foll ow ng years, Mst of the UFW
supporters were either related to or hired by Segovi ano. Wen Segovi ano becane
the pivotal UFWfigure at Patterson Farns, his previously satisfactory working
rel ationship wth Yamanot o and Yarmai chi deteriorated significantly. 1975 was
the first year Segoviano did not receive his customary bonus as a forenan.

The UFWcontinued its efforts to get a signed contract wth the GConpany.
Nunerous charges were filed by the UFW ending in a 1977 settl enent agreenent
wth the Gonpany (GC Exh. 29). That agreenent provided equal supervisory
work for Segoviano wth other supervisors and established a seniority list for
all hiring.

Sill unsuccessful in reaching agreenent on a contract, the parties
continued, to negotiate in 1978. By late July, the UFWpl anned an August
strike if the Conpany had not signed a contract by that tine. The UFW
supported strike began on August 11. The Gonpany, wth nel ons awaiting
harvest, hired a |abor contractor's crew and ot her workers.

h August 22, Merced Duarte circulated his petition on behal f of the
PFEA On August 23, he filed that petition for certification wth the
Sacranento Regional Gfice. After an admnistrative investigation, an el ection
was schedul ed for August 30. The UFWfailed to file a petition of intervention
in the el ection. However, the Board postponed the el ecti on one day and pl aced
the UAWon the bal lot. The el ection, ending in a no-union victory, occurred on

August 31.



C WP 20 -- Mace Incident

O August 16, at approxinately 8:00 a.m, Vélt P unb, a |abor
8/

relations consultant working at Patterson Farns during the strike,
was notified by radio in his van that the workers were going to change fiel ds
during the norning. Driving a security van, Plunb, along wth Larry Mackey,

pul led onto Vlty Road to | ead a caravan of workers to a new work site.

| medi atel y behind the van, two tractors pulled two open nelon trailers filled
wth workers. A large piece of farmequi pnent travel ed behind the trailers.
Gonpl eting the convoy, security chief David Torres rode in a jeep wagoneer
driven by Lee Brewer.

The UFWpi cketers at the early norning site apparently were surprised by
the sudden novenent of the workers. As the Patterson Farmvehicl es proceeded
down Velty Road, a two-lane road, a white pick-up truck carryi ng UFWpi ckets
attenpted to pass the line of vehicles in order to reach the newwork site
before the workers arrived. In the bed of the pick-up, 4-5 youngsters and
Pabl o Segovi ano rode, sone hol ding UFWflags on | ong sti cks.

According to Larry Mackey's testinony, the people in the bed of the
pi ck-up were swnging their picket flag sticks at the workers in the open

trailers as the pick-up erratically passed those vehicl es. Mackey
«

testified that the front tractor driver, the one closest to the van, was

g Respondent enphatical |y stressed throughout the hearing and inits
brief that V&t Pl unb, Larry Mackey and Lel and Brewer were al |l | abor
consul tants rather than security personnel. Alegations in both the Conpl ai nt
and (bj ections Petition charged Patterson Farns security personnel wth
various violations of the Act. Plunb, the President of Beta Gonsultants, was
hired by Delta Security for the Patterson strike. Lel and Brewer, President of
the A pha Agency, previously was hired by Patterson Farns during negotiations
wth the UFW Furthernore, P unb, Brewer and Mackey, another A pha consul tant,
were ever present during the strike with security personnel. The only appar ent
difference was the fact that those three nen did not wear security uniforns.
For purposes of this Decision, | nmake no distinction between P unb, Mckey,
Brewer and any other security person in determning whet her their conduct
violated the Act.



nearly struck by a stick. Respondent illustrated this point wth the

adm ssion of Respondent's Exh. 41 and 41A Respondent asserts that

this triple exposuregl denonstrates that the front tractor driver is

novi ng anay froma stick extended towards hi m@/

Mackey further testified that he |ost sight of the white pick-up as it
noved al ongside the van in the passing lane. At that point, both Pl unb and
Mackey stated that they heard repeated "boons" against the side of the van.

M unb and Mackey testified that a stick then cane through the driver's w ndow
of the van, striking the steering wheel close to Punb's hand. M unb pi cked up
a contai ner of nace fromthe console in the van and discharged it out his
wndowin the direction of those in the pick-up.

The pi ck-up sped ahead of the caravan and pulled off to the side of the
road. Pabl o Segovi ano fl agged down Torres to report the incident. Segovi ano
and others were teary fromthe spray of the chemcal agent. Torres |ater
reported the entire incident to Sheriff's deputi es.

UFWw tness Antonio Zuniga testified that he was riding in the bed of
the pick-up during the incident. 15-year old Zuniga stated that just prior to
the spraying incident the individual s in the pi ck-up were | ooking strai ght
ahead and at the fields, waving their flags. He testified that he did not see
anyone in the truck hit anything wth the flagpole. He further stated on

cross-examnation that the flags were on | ong pol es

g Cavid Torres, who took the photo, explained that the tripl e exposure

occurred at the end of aroll of film After the last inage had been recorded,
the canera apparently took two nore photographs through the same frane. Resp.
Exh. 41A when pl aced over the photograph, attenpts to isolate the tractor
driver noving away fromthe stick.

o S ngl e exposure phot ographs are unreliable in thensel ves. The fact is
of ten overl ooked that photographs are not objective docunents, but rather they
reflect the point of view of the photographer.

In the present case, Resp. Exh. 41, a triple exposure, presents a
col | age of indiscernable activities. Thus, | nmake no finding based on this
phot ogr aph.



or sticks, which were 3-1/2 feet to 5 feet in | ength.

Wen further questioned on cross-examnation, Zuniga stated that he was
not sure if the people in the pick-up truck were waving their flags and
yelling at the people in the van as they passed. He also testified that he did
not renenber what the peopl e behind himin the bed were doing. According to
Zuniga, the words "puta nmadre cabron" (fuck your nother) mght have been
spoken to the peopl e they passed. F nally, Zuniga stated, "Peopl e coul d have
been really yelling, | don't know "

UFWw t ness Angel a Betancourt was driving anot her vehicl e when the
Patterson workers were noved. She stated that she attenpted to pass Brewer's
jeep, but Brewer bl ocked her. Gonsequently, she did not see the pick-up pass
t he van.

Her father, Pablo Segoviano, stated that he was in the back of the pick-
up wth four young boys. Gontradi cting Zuni ga, Segovi ano testified that those
in the pick-up did not have sticks with flags or posters attached. He stated
that no one held sticks. Rather, all sticks were on the side of the pick-up,
resting in holes in the frane.

D WP 21 -- Photographing Srike Activity

During the strike, Respondent engaged in extensive picture taking.
Angel a Betancourt testified that she observed sone representative of
Patt erson Farns photographing on a daily basis. Those individual s included
Larry Mackey, David Torres, Lee Brewer and sone of the guards. She
recalled that both novie and still caneras were used. Phot ographi ng
activity extended into periods when the pickets were nerely sitting around
and eating.

Angel a Betancourt al so stated that Brewer regul arly took pictures of

the license plates of cars parked al ong the canal. Oh sone occasi ons



workers were wthin 35-50 feet of the area. She recalled her brother
covering the license plate on his car with a shirt in order to thwart
Brewer's efforts.

Espi rdi on Sal azar and Pabl o Segovi ano testified that they observed
Mackey and other guards taking a turn wth the canera.

Raul Gonzal es testified that 2-3 days before he attenpted to take
access,l—ll he saw attorney Rob Carrol taking pictures while Carrol was seated
inavan wth Lee Brewer. Gnzal es recall ed that he was using a mcrophone to
talk to workers while Carrol photographed. Gonzal es further stated that Carrol
was by hi nsel f phot ographi ng out si de the packi ng shed

on anot her occasion. Gnzal es testified, "I have no doubt that Carrol was
taking photos. I'msure it was him Garrol had the sane suit.1—2/ Ifit

was another one it was the sane color."

= Raul onzal es attenpted to take access on August 29 or 30.

= Shig Yananoto testified that Carrol wore three different suits at the

ranch. He recal l ed they were al ways bl ack or gray.

Oh the day that Raul Gonzal es testified at the hearing, Carrol wore
agray pin-stripe suit. Carrol later presented ne wth a receipt for the
particul ar suit which post-dated the strike at the ranch. Carrol did not
testify about the suit or the picture taking.

Carrol was further defended by Yanmanoto who stated that Carrol was
one of their attorneys and had not been hired as a guard or in any other
capacity. Yananoto further testified that he had not instructed himto take
pictures during the strike or el ection canpai gn and had never seen himwth a
caner a.

Lee Brewer testified that he never saw Carrol wth a carera.

Brewer denied ever driving a vehicle while Carrol photographed.

However, Carrol never took the stand to answer the one question
whet her he ever phot ogr aphed.

Raul onzal es was a particularly believabl e wtness. He
apparently was very wel | thought of by managenent during his 18-year
enpl oynent with Patterson Farns. | credit his version of these incidents.



Lee Brewer testified that he, Larry Mackey, and VAt Pl unb took pictures
during the strike. He stated that his intention was to docunent viol ations of
the Penal (bde and ALRA During the strike, Brewer took 10-15 rolls of film
He also testified that sone of the rolls would be prematurely pulled fromthe
canera after capturing particul ar incidents.

Regardi ng hi s phot ographi ng of car |icense plates he stated, "There wasn't
any need to take pictures of every car.” Brewer said that he pretended to take
nore photos than he actually did. "The only reason we did that was so they
woul dn't know the reason that we were taking a picture of the car that we
actually took a picture of."

E WP 22 -- The Pedro Minoz Arrest

The Delta Mendota Canal winds its way through Patterson Farns. The
Gonpany farns parcel s on both sides of the canal. Pedro Minoz recei ved an
assi gnnent from Manual Chavez of the UFWto neasure a di stance down the
sl opi ng bank of the canal so that the pickets would not trespass on private
property.

h August 15, Julian lzquierdo held the tape neasure and case as
Minoz descended the slope wth the tape. They neasured one full Iength of
the tape. 13/ | zqui erdo descended the slope the full distance of the tape,
and Minoz agai n wal ked down the hill wth the tape.

Minoz testified that while he was still on the slope, he slipped and was
pul led onto Patterson property by a security guard. Several guards lined the
bottomof the slope at that tine. Security chief David Torres nade the arrest.
Anot her guard, John Ski pper, placed handcuffs on Minoz and wal ked hi mover to
a security van parked in the field. Minoz testified that after he was
arrested, they informed himthat he was trespassing. Minoz refused to answer

any questions directed at him

= The record is unclear as to what the full length of tape neasures



by Torres. Torres next renoved Minoz's wallet fromhis pocket in order to
identify him Two guards were stationed outside the van. Torres tel ephoned the
Sheriff's Departnment. Wthin 15 mnutes a deputy arrived. The handcuffs were
renoved and Minoz was pl aced in the deputy's vehicle.

Wthin 15 mnutes of Minoz's transfer, CRLA paral egal worker, Seve
Tei xeira, spotted the deputy's car on a road near the property wth Minoz
i nsi de. The deputy gave Tei xei ra custody of Minoz. Minoz was given a "Notice
to Appear”, and he was rel eased.

Teixeira testified that he al so observed the initial citizen' s arrest
that was affected by the security personnel working for Respondent. Teixeira
stated that the guards handcuffed Minoz and wal ked himto the car. Minoz
offered no resistance, and they didn't rough himup. "It was a peacef ul
arrest.”

Angel a Betancourt was 25-30 feet away from Minoz when he was arrested.
She observed nore than 20 workers in the field nearest to where the arrest
took place. She testified that the noving workers were very cl ose to Minoz
when he was arrested.

Angel a Betancourt further testified that Torres told Minoz several tines
before the arrest in English and Spani sh that he was on private property.
However, Minoz kept neasuring. Minoz was then told that he woul d be arrested
if he did not | eave. Ms. Betancourt further stated that she coul d hear what
Torres was saying. She said that she heard no response from Minoz.

Julian lzquierdo testified that he did not hear any warnings prior to
Minoz' s arrest.

David Torres, in inportant aspects, corroborated Angel a Betancourt's

version. Torres testified that Minoz cane off the levee with the tape onto



the private roadway of Patterson Farns. Torres and anot her guard approached
Minoz and told himin both English and Spani sh that he was trespassing and to
| eave. Torres testified that Minoz was 15 feet into the private property when
he was arrested. Torres al so stated that workers in the field were wthin 10-
15 feet of Minoz when he was arrested.

Seve Teixeira testified that he had contacted the Federal Bureau of
Recl amation in both Sacranento and Tracey in order to determne the
Patterson Farns' boundaries. He provided hearsay of testinony that the
Federal overnnent owned 90 feet of clearance on both sides of the entire
canal. Teixeira testified that the Bureau sent copies of three area naps
to CRLA Those nmaps never were offered into evi dence.

F. ULP 23 -- The Lee Brewer, Jeep Wgoneer B ocki ng | nci dent

In the sane general vicinity of the Pedro Minoz incident (WP 22), Lee
Brewer sat parked on the Levee Road in his jeep wagoneer on August 13, al ong
the side opposite the canal . (Enwpl oyer Exh. 1, 48, 49) 25-50 UFWsupporters
picketed the field just north of the road. The picketers’ cars were on the
south side of the road. Brewer was observed by Seve Tei xeira to be
phot ogr aphi ng the picketers and their cars.

Teixeira testified that soneone cane to the picket line, reporting that
the workers had entered a field further south al ong the canal. A group of
peopl e got into their cars to go down there to picket. Wen the UFWvehi cl es
started noving, Brewer started his wagoneer, backing up his car across the
road. As the |ine of UFWcars approached Brewer's wagoneer, his car no | onger
noved. At that point he sat perpendicul ar to the side of the road, bl ocking
bot h | anes.

Speedy Sal azar, driving a pick-up truck wth approxinately 12 peopl e in

the bed, closely approached Brewer. He honked as ot her pickets



ran to the driver's side of Brewer's vehicle, urging himto get out of the
way.

Teixeira testified that Brewer just sat back, staring straight ahead. In
English, Teixeira asked Brewer if he woul d nove. Brewer replied, "yes." Brewer
remai ned frozen, not turning to talk to Teixeira. Teixeira again asked himto
nove. Brewer responded, "yes." Brewer renained silent for two mnutes.
Teixeira estinmates that the entire incident took 7 mnutes. Teixeira further
testified that approximately 20 workers were in the field, 60-80 yards away
fromthe scene.

Brewer testified that he was attenpting to turn his vehicle around when
the engine flooded. He stated that he had had problens with the car and
real i zed that he woul d have to wait for the engine to clear. He testified that
he nmade no attenpt to explain to the pickets that he was having difficulty
wth his car. Brewer further stated that Sal azar was | urching his vehicle at
him giving the inpression that he was going to nake contact. Brewer al so said
that the pickets were shaking his vehicle as it sat stalled.

Angel a Betancourt, who was wth the group of pickets attenpting to pass
Brewer, testified that a car or truck could not pass Brewer while his vehicle
sat across the road. She described the road as asphalt surfaced, wth gravel
on the sides, wde enough for two cars to pass. She testified that the gravel
narrowed where the jeep was parked. She al so stated that the new working site
was not a short distance away. She said that the URWpi ck-up coul d not have
turned around at that place on the road. Ms. Betancourt further stated that
there were no exits fromthe road at that point in either the direction of the
town of Vernal es or Véstly.

David Torres testified that he came on the scene as Brewer sat



stalled. Torres stated that Brewer's car was not operating and Brewer appeared
to be trying to start the car. Torres further testified that he was not sure
whet her the pick-up had roomto get past Brewer's vehicle. Torres al so stated
that there were three points of access off the road that coul d have been used
as alternate routes.

Go-owner Mum Yanai chi testified that there was no change in the
t opogr aphy of the road frommd-August to the date of his testinony, June
6, 1979. (Enpl oyer Exh. 49)

Enpl oyer' s Exh. 49 denonstrates the wdth of the road at the approxi nate
poi nt the incident occurred. According to Yamaichi's cal culations, the road is
24 feet wde and the shoulder is 22 feet wde. Brewer testified that his jeep
wagoneer neasures 12 feet in |ength.

Yanai chi neasured the road on that |ater date. The incident occurred
sone 300 feet froman access road, which was opposite the direction the
pi ckets were noving. That road | eads into Patterson Farns property. Yanai chi
also stated that there is another road on the other side of the canal .

Angel a Betancourt stated that there was no way to drive fromthe canal
bank to the newwork site wthout using Vlty Road. Fromher observations, the
only exception was a little road leading into the grower's property.

G DP 24 —Aleged Access Miolations: August 29; (bjection 4- -
Al eged Access Mol ations: August 30 4

O August 29, the UFWfiled its Notice of Intent to Take Access wth

the Sacranento Regional Gfice at approxinately 12: 20 p. m1—5/

M have conbi ned di scussion of unfair |abor practices and objections

wher e overl ap exi sts.

15 General ounsel EBExh. 26



O August 29, at approxinately 6:30 a.m, prior to the filing of the
Notice of Intent to Take Access, UFWorgani zer Saul Martinez visited workers
inthe field Heidentified hinself to Lee Brewer wth an organi zer's button
and a UWFWidentification card which included his nanme. He was al l owed to
enter.

Sonetine later that norning, and still prior to the filing of the
Noti ce of Intent to Take Access, URWorgani zer G etchen Laue approached
Lee Brewer at the North gate to the conpound, attenpting to take access.
Brewer testified that she was wearing a button wth an eagle on it, and
the button had the nane "Laue™ or "Lane" witten in grease pencil across
it. Brewer stated that he | ooked at the button and it did not have the
nane of the organi zation on it. However, he testified that he was not
absol utely certain of that.

O August 29, at approxi hately noon, two groups of organizers attenpted
totalk to wrkers intwo different fields. Labor relations consultant Larry
Mackey encountered the first group at approxi mately 12: 00 p.m The group of
organi zers already had entered a field just south of the packing shed. Luis
Gonzal es, a nenber of the group, also testified that the incident occurred at
12:00 p.m on August 29. He stated that he was wth Pabl o Segovi ano and
organi zer Arturo Rodriguez. There were 20 workers in the crew, and the
organi zers were talking to sone of the enployees. In a security van, and
acconpani ed by guards, Mackey drove into the field to neet the organi zers.
Mackey told Arturo Rodriguez that the UFWhad not filed a Notice of Intent to
Take Access, that he was trespassing, and woul d have to | eave. Rodriguez told
Mackey that he wanted to talk to the enpl oyees. Mackey coaxed the organi zers
back to their cars. The organi zers drove off. According to Mackey s testinony,

he exam ned



his watch, and it was 12: 05 p.m when the organi zers left the field. A that
tine, Mackey received another call over his radio. He was inforned that a
group of URWorgani zers had taken access on the north 40. NMackey testified
that he drove considerably fast, 80 mles per hour, heading towards the second
| ocation. He reached the next field and drove 75-100 yards into it. Mckey
spotted a white pick-up truck in the field, wth UMM organi zers Gl berto
Rodri guez, Speedy Sal azar and Fernando Gaytan in the area. Gaytan was in the
pi ck-up and Sal azar was on the right side of the truck. Mackey told Gl berto
Rodri guez they were trespassing. Rodriguez responded that they were there to
talk to the enpl oyees. Glberto Rodriguez testified that the organi zers were
inthe field for 10-15 mnutes. Towards the end of that tine, a bl ue pick-up
carrying the ranchers' sons, Bobby Yananoto and Roddy Yanai chi, along wth
security guards arrived. Bobby and Roddy instructed guards to arrest the
threesone. According to Speedy Sal azar's testinony, the guards did not do
anything. Gl berto Rodriguez stated that he was pushed by guards in the
direction of the white pick-up. Sal azar, Rodriguez and Gaytan then left the
field. According to Larry Mackey's testinony, the group of organizers renai ned
inthe field only 3-4 mnutes after he arrived. He stated that he checked his
watch at the end of the incident. It was 12:15 p.m

Quz Martinez testified that he was wth organi zer Saul Martinez tal king
to workers in the field near the packing shed on August 30 at 12:15 p.m Quz
Martinez recall ed wearing a UFWbutton and a pi ece of paper wth his nanme
secured by a shirt button. They entered the field wthout speaking to conpany
representatives. Wien they were fini shed speaking to workers, they were

appr oached by the enpl oyer's son. Qnce he recogni zed



them he got the guards. The guards acconpani ed themout of the field, at
tines wthin three feet of the departing UFWorgani zers. Martinez further
testified that the workers were sitting down when he and Saul Martinez entered
the field. Quz stated that perhaps they had just finished eating. Guz
further stated that he could not recall the day of the week, but he renenbered
that it was one day before the el ection.

Raul Gonzales testified that he, Getchen Laue, and Carl os Miya
attenpted to take access on August 30, just past noon. They approached the
entrance gate near the packi ng shed. Gonzal es recal | ed seei ng the conpany

workers in the conpound between the packi ng shed and the of fice. 1o/

Gonzal es
testified that he saw ALRB agent Pablo Garcia at the gate. He al so observed
the conpany owners, Shig Yananoto, Mim Yanai chi, and Jinmy Yananoto, in the
conpound area along wth Merced Duarte, Bob Triebsch, Lee Brewer, and his
assistant. Gonzal es stated that the UFWs purpose in this visit was to serve
the enployer wth a copy of the Notice of Intent to Take Access.

Gonzal es testified that he wore a red UFWbutton wth a bl ack eagle. He
also stated that he wore a card wth his nane on it. He further testified that
G et chen Laue spoke for the group, and she spoke in English. The w tness
testified that he does not speak English. The wtness testified that they were
not allowed to take access. He further stated that he was very sure this
i nci dent occurred on a Vednesday. (onzal es testified that the workers were not
eating at noon on August 30.

Carl os Miya al so testified that he, Raul Gonzal es and G etchen Laue

attenpted access on August 30, at 12:15 p.m Mya stated that the workers were

eating at the tine. Maya wore a UFWhbutton along with a

1 Enpl oyer Exh. 7



pi nned pi ece of paper bearing his nanme. Miya testified that G etchen Laue
wore a badge, but Maya did not notice whether her name was on it.

Uhder cross-examnation, Miwya testified that he was sinply guessing
about the date. He stated that it coul d have occurred 2-4 days before the
el ection. Miya also said that he did not understand the conversation Laue had
W th conpany representatives. Miyya stated that the group was deni ed access.

Pabl o Segovi ano testified about an access attenpt on August 30, at noon.
He stated that he entered the field wth Arturo Rodriguez and Raul Gonzal es.
Segoviano testified that all three wore UPWbuttons and notes wth their
nanes. Segovi ano stated that the attenpt was nmade one day before the el ection.
Segoviano further testified that the workers ate lunch at 12: 00 on August 30.

Arturo Rodriguez testified that he and two strikers attenpted access in
the field near the packing shed at noon on August 29. He testified that the
three organi zers were in the field for 1-2 mnutes before bei ng ushered out by
a group of guards. Rodriguez stated that 30 workers were wthin 10-15 feet of
the organi zers when they were forced to | eave.

Board agent Mri Ueda testified that he stood at the gate during the
entire lunch period (10:00-11: 00 a.m) on August 30. He stated that the UFW
pi ckets were across the road, about 25 yards fromwhere he stood. Ueda
testified that no one fromthe UFWattenpted to take access.

H WP 25 pjection 6 —Payrol | List

On August 30, the UFWreceived the eligibility listX for the August 31

1—7/u=\NE><h. 2. Four names apparent|ly were added by Board agent Angel

Mel endez at a pre-el ecti on conference.



el ection. The |ist was prepared by owner Shig Yananoto. He testified that, in
conpiling the list, he used individual identification cards (filled out by the
wor kers when they began wor ki ng), conpensating record cards, and the phone
book. He al so stated that he asked for infornation fromother workers. He
testified that the "p.o. boxes" appearing on the list were those supplied by
the workers when they were hired. Yananoto stated that he worked several hours
on the docunent, rushing to get it out.

122 nanes appear on the list. 41 of themhave post of fice box addresses.
Wien questioned about those specific names, Yananoto stated that Costantino
Gnzales lived wth the Gaytans (UFWsupporters) when he worked at Patterson
Farns. Jesse Gastillo lived on farmproperty for 10-12 years. Henry Hlery
lived in Wstley on Hghway 33. Yanamoto stated that Hlery's nane was in the
phone book. Mke Kl opping lived in Patterson and was listed in the phone book.
The Mirratas lived on a ranch in Véstley. Paul Mirrieta |ived on ranch property
for nmany years.

Angel a Betancourt began using the eligibility list at 6:00 p.m on
August 30. She and Gretchen Laue visited workers that night. She had probl ens
wth the first nane on the list, Rosarian Benitez, 8620 S okes Street,
Patterson, CGalifornia. She went to a service station and was unabl e to | ocate
Sokes Sreet in Patterson.@ Angel a testified that she knew where to find
Margarita Del gado, who was listed at the sane Stokes Sreet address.

Betancourt tal ked with enpl oyee Lisa Sarasqueta. Having | ooked for two
workers, they tal ked wth one. Because it was late, they quit.

40 of the workers on the |ist were enpl oyed by a | abor contractor at

18/ Enpl oyee Benitez in fact lives on Sakes Sreet in nearby

Gayson, Glifornia.



a single address in Sockton. Betancourt knew where nost of the workers |ived
who used post of fi ce boxes. Betancourt testified that she did not know where
the fol | ow ng enpl oyees |ived: Francisco Hernandez, Lorenzo Luna, Raf ael
Navarro, Juanita Hernandez, Paul Mirrieta, Merced Duarte (President, PFEA),
and Ester A varado.

I. DP 26 -- Mackey-Betancourt Encounter

Atenporary restraining order relating to strike activity was i ssued by
the Sanislaus Gounty Superior Gourt on August 22. n August 23, Larry Mackey
recall ed serving the order (witten in English) on a group of pickets. The
order was translated into Spani sh during the follow ng 3-4 days. Mackey
testified that he next served a group of pickets on or about August 27 at the
old | abor canp off Vélty Road. Angel a Betancourt testified that the event

occurred on August 29. o

Accordi ng to Mackey, heapproached the area in his van. He spotted
20 people in the area. After attenpting to serve sone of them he
appr oached Angel a Betancourt, who called hima "cabron" (pig) and spat in
his face. She told himto go ahead and hit her. Mackey dropped the TRQ w ped

hi s face, 20 turned around and wal ked away. Mackey stated that she

and the others call ed hi mnanes. Angel a fol | oned Mackey to the edge of the
road. He wal ked to his van and drove away.

Mackey testified that he served the TR only to the adults present. He
said he was pretty nad when Betancourt spat in his face. He denied hitting

her. He said he was angry and not interested in photographically

19 Determning the precise date is not inportant in deciding this

i ssue. The Enpl oyer submtted Enployer Exhs. 44 and 46 as depicting the
incident. The UPWsubmtted UIFWExh. 26 to represent the event.

20 Enpl oyer Exh. 46



docunenting the incident. He testified that he was a "G een Beret" during the
Viet NamVér. Mackey stated that his year and a half of training by the
Speci al Forces taught himhow not to lose his cool. Mackey al so stated that
the nearest workers were in a field 250 yards away when the inci dent occurred.
Angel a Betancourt testified that she was wth a group of 6-7 adults and
three children, on conpany property, having just finished |unch. Carl os Maya
was the only adult male in the group. Betancourt testified that they were 100
feet fromthe packi ng shed where enpl oyees were working. She stated that
Mackey and two security guards arrived in a van. Qne stood on top of the van
taking pictures wth a canera. Parking the van across the street, Mckey
wal ked over to them Betancourt testified that he threw one formon top of the
pi ck-up truck and started shovi ng 2 themat her nother and her sister, Miria.
Betancourt stated that he touched the people wth the papers and then went
after her daughter and anot her youngster, chasing the 8 and 10 year ol ds.
Angel a testified that his chasing the children upset her very nuch. She said
that Mackey then pursued her, while she tried to get anay fromhi m Betancourt
stated that "he kept after ne." She got angry, turned and spit on him She
stated that he got real angry and, wth a closed fist, hit her hard on the
| eft arm Betancourt asked himto hit her again. He said he coul dn't, having
just lost his tenper. He then wal ked backwards to the van. In the declaration
she gave the day follow ng the incident, Betancourt stated she forgot to

nention that he was chasing the children and that she spat before he hit

2V In a declaration taken the day after the incident, Betancourt stated

that Mackey was "hitting" her nother. In her testinony, she changed that to
"shoving." She clained that the incident was clearer in her mnd on the day
she testified at the hearing. Based on the prior inconsistent statenent, |
di scredit her testinony.



her.gl

Carl os Maya was standing to the | eft of Angel a Betancourt when the
event occurred. Maya testified that Mackey did not give himor any other
picket a court order in that they all refused to accept them The orders were
dropped on the ground. Maya stated that Angel a rai sed her voice, saying
sonething in English. She put her hands on her shoul ders and he put hi s hands
on her shoul ders. Maya testified that he "didn't exactly shake her." Maya said
he did not see her spit on Mackey. He stated that he was | ooking away at the
tine.

J. UP 27, (hjection 1 -- Refusal to Rehire UPNSupporters; The

Termnation of Espirdion Sal azar

A 1977 Settlenent Agreenent

In 1977, the Enpl oyer, UFWand ALRB General Gounsel entered into
a settlenent agreenent z/ whi ch spelled out an order for rehiring enpl oyees

2 Maria Segovi ano and Lee Brewer offered fewinsights into the

incident. Brewer, sitting in his vehicle, photographed the scene
(Epl oyer's Exh. 46). Maria Segovi ano stated that Mackey and Bet ancourt
argued. Afewmnutes |ater she testified that Betancourt did not yell at

any tine during the incident. | do not believe Maria Segovi ano' s
testi nony.
23/

= GC Eh. 29. In pertinent part that agreenent states:

1. The Ewployer wll reinstate to their forner positions comnmenci ng
Monday, February 28, 1977, the foll ow ng persons:

Pabl o Segovi ano - supervi sor

Ansel na Segovi ano - shed

Angel a Bet ancourt - shed

| srael Betancourt - shed

Quz B scera Martinez - field hand

Julian Isquierdo Moreno - tractor driver
2. Pabl o Segoviano wll be reinstated on the follow ng terns:

(A Spring harvest - Pabl o Segoviano w Il be the nunber two supervi sor
inthe spring cauliflower harvest and will work in such capacity until there
is only one cauliflower harvest crew renaining in enpl oynent.

(.B Fall harvest - Pablo Segoviano w Il be the nunber two supervi sor
inthe fall cauliflower harvest and A fredo Del gado will be the nunber two
supervisor inthe fall nelon harvest.

(O Pabl o Segoviano shall work at |east as nmany hours in a supervisorial
capacity in the suimer-fall harvest season (fromcommencenent of the nel on
harvest through conpl eti on of the cauliflower harvest) as is worked by A fredo
Del gado.

(fn. 23 cont. on p. 24)



Expl aining the Gonpany's rehiring practices, Attorney Triebsch testified
that Patterson Farns has a policy to rehire by crews. He explained that one
possible effect was to have a worker wth less seniority begin before a nore
seni or enpl oyee. Triebsch stated that the policy was agreed upon by the URW
Triebsch also pointed out that the settlenent agreenent specifies that
supervisors Pablo Segoviano and A fredo Delgado were to be given an equal
number of hours for the entire harvest period. Triebsch interpreted the
provision to nean that the Enployer could control each of their hours. The

total at the end of the harvest would determne the equality.

(fn. 23 cont.)

3. The above clause relating to Pablo Segoviano and the spirit of this entire
agreenent are based upon the principles of good faith expressed between Pabl o
Segovi ano and Shig Yamanoto on the afternoon of February 24, 1977.

4. When possible, past practices wll be viewed as a gui deline for determning
the hiring of Pabl o Segoviano as a second or third supervisor. If the use of
past practice is not possible because of changes in the grow ng policies or
conditions of the Enployer, the parties wll rely on good faith.

5. Anselna Segoviano, Angela Betancourt, |Ismael Betancourt, Quz scera
Martinez, Julian Isquierdo Moreno, and Isidro Qubillo shall be reinstated in
the order of seniority set out in Appendix A until such tine as the Ewl oyer
and the Uhion nay sign a contract containing different seniority provisions.

8. By entering into this Settlenent Agreenent (including the seniority
provi sions herein), the Enpl oyer does not guarantee to any person any specific
anount of work or work at any specific tine.

9. Aty alleged discrimnatee who was included in any charges listed in the
caption of this Agreenent and/or was included in the Conplaint or any
anendnent thereto who has not been included in the reinstatenent provisions of
this Agreenent shall not be entitled to reinstatenent.

14. The BEwloyer shall have absolute discretion regarding the planting of
crops and the use of farmequipment for all |egitinate busi ness purposes

15. Nothing in this Settlenment Agreenent shall affect the rights of the
Enpl oyer to di scharge any supervi sor or enpl oyee for any |awf ul reason.



B. Apricot Harvest Gfers and Ofers at the Negotiati ng Sessi on of

July 27

Two days prior to the early August nel on harvest, Attorney
Triebsch notified the UFWnegotiator (Ul nan or Beauchanp) that 20-25
workers were needed for the apricot harvest. Triebsch then spoke to Jose
Zuniga at the UFWoffice, naking the sane request. Zuniga told Triebsch
that he woul d get back to him Zuniga did not return Triebsch's call.
According to Triebsch's testinony, he again nade the offer across the
bargai ning table to negotiator Ulnman 2-3 days before the late July
apri cot harvest.

O July 27 or 28, the UFWnegotiator at Patterson becane Ken Fujinoto
Qhers present for the URWthat negotiating day included Pabl o Segovi ano,
Julian Izquierdo and Carlos Maya. Triebsch testified that the Enpl oyer offered
jobs to Julian lzquierdo and I snael Betancourt over the negotiating table that
day. The UFWcaucused after the offers were nmade. Fujinoto inforned Triebsch
that he woul d speak wth himlater that day. According to Triebsch's
testinony, Fujinoto contacted himby phone at 10:00 p.m Fujinoto told him
that the workers did not want to harvest apricots because it was dirty and
nasty work.

h July 5, Triebsch sent Fujinoto a Ietter,2—4/ acknow edgi ng t he
"nasty work" comment and the fact that the workers wanted to be pai d by the
hour. Triebsch confirned that the Enpl oyer woul d be abl e to use any | abor
avail able to harvest the apricots on a piece rate. The letter continued, "
the conditions that such action by the enpl oyer have no effect upon the

workers on the existing seniority list and that

2 Enpl oyer Exh. 78



pernmanent resol ution of this question wll be subject to negotiation."

C B anket Gfers

h August 11, the first day of the strike, the Enpl oyer cane
to the picket line and distributed a Ietter2—5/ offering work to all
stri ki ng enpl oyees. Mum Yanai chi acconpani ed Larry Mickey to the picket |ine,
whi | e Mackey passed the letters out to the striking enpl oyees. Yanai chi
observed Mackey begin the process of distributing the letters. Yanai chi then
left the area. Yamaichi testified that Mackey had orders to give a copy to
everyone on the picket |ine.

Wtnesses for the Enpl oyer testified that a bl anket offer had been nade
to all nenbers of Pablo Segoviano's crew on or about August 12. Onh that day,
Lee Brewer prepared a docurment for Shig Yananoto to sign. The docunent was a
letter to Pabl o Segoviano, telling himto report to work the fol |l ow ng Monday
for the honeydew nel on harvest.

After Yamanoto signed the letter, he gave it to Brewer. Brewer testified
that within the next two days he hand delivered it to Pabl o Segovi ano. Brewer
testified that the letter requested that Segoviano and his crew report for
work the fol l ow ng Monday for the honeydew harvest.

Segoviano testified that he received the letter about that tine.

= Enpl oyer Exh. 50, witten in both English and Spani sh, reads: Dear

Pat t er son Far m Vr ker :

You have a right to strike if you want to. But the farmalso has a right to
have the crop harvest ed.

There is work available to you. V& request that you return to work or notify
Patterson Farns by 3:00 p.m tonorrow Saturday, August 12, 1978. |If we have
not heard fromyou by then, the farmnay have to hire other workers to perform
avai | abl e wor k.

Shi g Yananot o
Patt erson Farns



However, he was unable to locate it for the heari ng,2—6/ He recal led that the
letter requested that he report for work. Segoviano stated that he renenbered
no nention of either the crop to be harvested or the request to bring his crew
wth him The letter was witten in English. Angel a Betancourt read the letter
to her father. She corroborated Segoviano' s testinony regarding the contents
of the letter.

A though Shig Yananoto read the letter before signing it, he coul d not
recal | whether the letter requested that anyone ot her than Segovi ano report
for work. MimYanaichi testified, "I can't say |I'mabsolutely certainif it
said to bring his crew back. It coul d have just asked Pablo to report to the
ranch and nothing nore. | didn't see a copy of the letter."

0. Individual Gfers

Lupe Ramrez testified about offers she made prior to the apricot
and nel on harvests. Called as a wtness by the UFW M. Ramrez was asked:

MB. LYONS QQGher than in the apricot harvest of 1978, on
what ot her occasion in 1978 did you tell workers that they
should return to work at Patterson Farns?

A Wen the nel ons started.

Q Wen was that?

A | don't renenber. V& started July or the first of August.
The first weeks of August.

Q Andyoutold Hida Villato come back to work; didn't you?

A  Yes.

Q Ad Rufina Garza, as well?
A Yes.

Q Wo el se?

A Sone other |adies: Angela Mgjia and sone other ladies: Julita
Gonez, Anelia |zquierdo, Angel a Segovi ano.

2 Segoviano testified that he gave it to representatives of the UFWat the

end of August. During the hearing he unsuccessfully attenpted to relocate it
at the UFWoffice in Salinas. No copies were kept by the Enpl oyer.



Q Angel a Segovi ano?

A Yes.

Q And this was for the nelons in 1978? How about Mria
Segovi ano?

A N

Q Anyone el se?

A Yes. There was sone ot her | adies.

Q Hw nany nore?

A WIIl, they started wth a fewfor the first week, and
then later on, they started hiring nore peopl e.

Q So, youdidn't tell all of these people that you ve
naned at the sane tine to return to work?

A | don't renenber if it was when we first started. Hi da
and Rufina and Lola, we started first, and then the
Segovi anos. But they didn't show up for work.

Q Wen did you offer work to Angel a Bet ancourt ?

A It was when we were going to start in the nel ons.
Mist have been a week or a few days before we start ed.

Q And that was the conversation that took place in a
grocery store?

A Yes. It was in the Liberty Market in Patterson.
1. Isidro Qubillo

Qubillo, a nenber of the field crew was |listed nunber 36 in
the 1977 Settlenent Agreenent. He testified that he | ast worked at
Patterson Farns on January 10, 1976, when he was told there was no nore
work. Qubillo further testified that he custonarily worked the caulifl ower
har vest s.

According to Qubill o' s testinmony, he tw ce asked Shig Yamanoto for work
in 1977. He recalled one incident at the end of April in the cauliflower
fields and another in front of the shop during thinning. h both occasi ons
Yanmanot o tol d himthat no work was avail abl e. Yananoto testified that he
renenbered at | east one request for work by Qubillo in 1977. Yarmanoto further
testified that he did not instruct anyone to offer Qubillo work in the 1978
nel on harvest.

2. Pabl o Segovi ano

Segovi ano, President of the ranch coomttee, and spokesman for the

UFWat Patterson Farns, began work as a foreman at the farmin 1969.



Segoviano testified that he served as a forenan from1969 to 1977, the
| ast year he worked for Patterson.

During the years 1969 to 1974, Segovi ano worked 11 nonths of the year.
Hs routine included cutting cauliflower fromJanuary 15 to April 20. He then
thinned cauliflower, tonatoes and lettuce. In July he planted or cultivated
various crops, and in August, he worked the nel on harvests. Oh Gctober 1, he
began cutting nore cauliflower. The cauliflower crew nornal |y worked unti |
appr oxi nat el y Decenber 23. Both before and during his years as forenan,
Segovi ano worked as a wheel ed and caterpillar tractor driver, cultivating and
disking the soil. He also irrigated, worked in the shed, and cut caulifl ower.

Begi nning in 1970, Shig Yamanoto instructed Segovi ano to bring nore
workers to fill in his crewand other crews. Wen a new operation began at the
farm Yamanoto often told Segoviano to bring back the ol d peopl e. Yananot o
woul d then det erm ne whet her nore workers were needed. He often tol d Segovi ano
to gather a certain nunber nore. Pabl o Segovi ano testified that he had a
reputation for finding as many workers as the Enpl oyer needed. During certain
years, Segovi ano boarded workers in his own house and transported themto
Patt erson Farns.

Segoviano testified that over the years he had personal |y hired

27/

nmany workers.= In 1975, as in previous years, Shig Yamanoto gave

Segovi ano nanes of individuals to contact. He al so requested Segovi ano

27/ : : . : : .

= Apartial list, including the approxi nate year, was reveal ed in
Segovi ano' s testinony: Arerico Trevino, 1970, Rafael Navarro, 1974, Pedro
Aguilera, 1974, drino Gastillanos, 1975, Isidro Qubillo, 1975, Nagdal eno
Escamllo, 1974, Santiago Murillo, 1975, Aniceto Saucedo, 1975, and Apol oni o
Q donez, 1974.
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to hire a nunber of workers in addition to the specified enpl oyees.

During his full years as forenan, 1969-1975, Segovi ano worked the two
caul i fl oner and nel on harvests. Beginning in April, 1973, 1974 and 1975, he
worked wth other Patterson enpl oyees at another ranch, Bogetti. The group of
workers then returned to Patterson for the fall cauliflower harvest.

Segoviano did not work at Patterson in 1976. Pursuant to the settlenent
agreenent, Segovi ano was call ed back in June of 1977. According to Segovi ano’ s
testinony, he did not work as a foreman that year. However, he testified that
he continued that year to tell enpl oyees what to do, where to do it, and how
todo it when they arrived at work. He stated that in all his years at
Patt erson he showed untrai ned enpl oyees how to do the work

Wi le rank and file enpl oyees custonarily were paid hourly,gg
forenen were paid a salary by the day. Segoviano testified that even if he
were to work only two hours on a given day, he would receive a full day's pay.
In 1975, he earned $30 per day. In 1977, he earned $40 each day.

Segovi ano further stated that the enpl oyees regarded himas a
foreman. Segoviano testified "that was ny title,"

In addition to show ng enpl oyees howto do the work, Segoviano al so
I nspected the work. He said that he was responsible for the quality of work
done. Pablo testified that, "I woul d exercise ny judgnent as to whether it was

bei ng done.” He woul d then correct workers if they were working inproperly,

= Exceptions in past years included piece rate paid in apricots and
broccol i .



Further, Segoviano kept his crews tinme books. If a crew nenber
left early, Segoviano would record the hours. If the enployee left for
nore than a couple of hours, Segoviano woul d inform Yananot o, who woul d
then send himan addi ti onal enpl oyee.

Segovi ano al so testified that he could both pronote and recommend t he
pronoti on of an enpl oyee to tractor driver in his crew

Curing the years 1969-1977, Segovi ano tol d peopl e when they had to work
overtine. He stated, "That was wthin ny authority as supervisor."

Furthernore, in three separate places in the 1977 settl enent agreenent
(paragraphs 1, 2, 4), Segoviano is referred to as a "supervisor". Further, his
nane does not appear wth the rank-and-file listings in the settl enent
agr eenent .

3. Qoria Tovar, Martin Tovar, Tubursia Mdina, Miria Mda

Qoria Tovar began working at Patterson Farns in 1972. In 1973,
1974, and 1975, she was cal | ed back to work by Lupe Ramrez to work on the
tonat o nmachi ne and hoeing with Lupe's crew In 1977, she worked in the packi ng
shed. She testified that during the strike she appeared on the picket |ine
twce at the end of the strike. She testified that she never received a | etter
offering her work fromeither Yamanoto or Lee Brewer while she was on the
pi cket |ine.

Qoria Tovar testified that she and her husband, Martin Tovar, |ived at
her father's (Mixi mino Medina) hone in 1977 and 1978. Mirtin Tovar's work
history at Patterson is unclear fromthe record. In the 1977 settl enent
agreenent, Tovar, a/k/a Magdal eno Escamllo, is |isted nunber 27 in the field
crew Shig Yananoto testified that Tovar was of fered work through a famly
nenber in 1978.

Tubursia Medina, GQoria s nother, was hired in 1974. She | ast
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worked in 1977 wth Lupe Ramrez, who had traditional ly cal l ed Tubursia back
to work. Tubursia testified that she wal ked the picket |ine tw ce during the
strike, including the first day. She further stated that she did not receive
any letter offering her work while on the picket |ine.

Mari a Medi na worked in 1974 and 1975. She testified that she had
not been of fered work since 1975. She further stated that she was on the
picket line twce at the end of the strike.

Forenan Alfredo Del gado testified that on or about August 9, he tal ked
to Maxi mno Medi na, who was working in Del gado's crew Del gado testified that
he asked Maxi mno whether his famly could work at the ranch during the nel on
harvest. Del gado stated that Medi na responded that sane day that they coul d
not because they were busy wor ki ng el sewhere, Delgado further testified that
he did not personally extend the offer to any of the famly nenbers. He al so
stated that he did not ask Maxi mno agai n.

Maxi mno testified that he did not renenber the conversation referred
to by Delgado. QGoria, Tubursia, and Maria all testified that no offer of
enpl oynent at Patterson in 1978 was communi cated to themby Maxi mno Medi na.

4. Ansel ma Segovi ano

Ansel na Segovi ano, Pablo's wife, began work at Patterson in 1969.
From 1969 to 1975, her husband inforned her when to cone back to work.
Ansel nra, who | ast worked cutting cauliflower in 1977, was contacted by Lupe
Ramrez that year. She testified that she did not receive a job offer in 1978.
She further stated that she did not have any conversations relating to work at
Patterson Farns wth her daughter, Angela Betancourt, during June or July.

Ansel na testified that she saw



Angel a regul arly during the August strike,
Shig Yananoto testified that he did not offer Ansel ma Segovi ano work in
a honeydew harvesting crew in 1978.

5. Anelia |zqui erdo

Arelia lzquierdo, Julian's daughter-in-law first worked at
Patterson in 1972. She last worked in 1976 or 1977. Mst years she worked wth
Pabl 0 Segovi ano's crew She al so worked wth Lupe Ramrez. Anelia testified
that she was on the picket |ine every day of the strike. She further stated
that she did not receive a letter offering her work.

Ms. lzquierdo testified that Lupe Ramrez, on June 28, offered her a
job picking apricots. Amrelia refused the offer, telling Lupe that she al ready
had a job. Arelia further testified that Lupe Ramrez never called her for the
nel on harvest in 1978. Lupe Ramirez corroborated this testinony. Further, Shig
Yanmanot o testified that he did not offer Anelia work by nane in the 1978
honeydew har vest .

6. Ml ani a Saucedo

Mel ani a Saucedo began working for Patterson in 1973. She | ast
worked in 1975. She stated that she talked to Shig Yananoto by the shed in
1976, asking for work. He told her there was no work avail abl e. Saucedo
testified about another conversation wth Yananoto near the trailer office in
1977. She was wth her husband. Yamanoto said there was very little work, and
that he would informthem| ater. Saucedo further testified that between 1976
and 1977 she tel ephoned Yananoto on one occasi on, asking for work.

Saucedo had noved fromthe hone she occupied in 1977. She testified
that she did not give Yananoto a new address or phone nunber.

In 1977, while in the hospital, Ml ania Saucedo tal ked w th Lupe
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Ramrez. According to Saucedo, she told Ramrez that she was living in a
different hone at the governnent canp in Patterson. Lupe Ramrez testified
that she was unable to find a good phone nunber for Saucedo in 1978. Ramrez
stated that she did not know where Saucedo lived. She testified that Saucedo

never told her. Further, she stated that she did not ask anyone. 2

Shig Yamanoto testified that no offer was nade to Mel ani a Saucedo

after the 1977 settlenent agreenent.

7. Julian |zquierdo

Julian |zquierdo, a nenber of the ranch coomttee, began work at

Patterson in 1968. He | ast worked on May 4, 1977, when he was told by Shig
Yananot o that there was no nore work. In My, 1977, |zqui erdo asked Ji my
Yanmanot o for work. According to |zquierdo, Jimy did not answer him |zquierdo
testified that he asked Jimmy for work twice nore in April-My, 1978. The
conversation took place inside the shop. Jimmy told himhe did not know

According to | zquierdo, he was not offered work at the July 27 or 28
negotiating session. He recall ed hearing his own nane nentioned at the
negoti ating session. However, |zquierdo testified that the UFWnegoti at or
Fujinoto only nentioned that the Enpl oyer did not want to hire him According
to lzquierdo’ s testinony, no work had been offered to hi msince My, 1977.

| zqui erdo further stated in 1977 he excl usively drove the wheel ed

2 Saucedo testified about her long, close relationship wth Angel a

Betancourt. She and Betancourt were godnothers to each others' children. The
record i s uncl ear whether Ramrez knew of the relationship.
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tractor. In 1975 and years previous to that, |zquierdo al so drove a
caterpillar tractor. In the 1977 settlenent agreenent, Julian lzquierdo is
listed as a "wheel ed" tractor driver.

Shig Yananoto testified that caterpillar tractor drivers first woul d be
call ed back to work when a caterpillar or wheel ed tractor driver was needed.
Yananot 0 used Genaro Del gado, nunber 1 caterpillar driver, as an exanple. He
woul d be kept on the payroll as long as sone kind of tractor driving needed to
be done. However, if an irrigator were needed, one woul d be call ed fromt hat
list rather than using Del gado as an irrigator.

E Septenber 6 Gfer to Return to Wrk

O Septenber 6, a group of enpl oyees delivered GC Exh. 5to Shig
Yamanot 0. The | etter requested that the Enpl oyer give the signing enpl oyees
their jobs back. These enpl oyees included Quz B. Martinez, Carl os Miya,
Espiridi onSal azar, Luis Gnzal ez, Henry D Del gado, Raul Gonzal es, Fer nando
Gaytan, Dolores Gonzales, Rufina Garza, Hida Mlla, Gerardo Gaytan, |sodoro

Gaytan, Mario Gaytan, and | sodoro Gayt an, Jr.@/

Sy During the hearing, the 14 names contained in GC Exh. 5 were added

by anendnent to paragraph 27 of the conplaint. General (ounsel called nost of
t hose enpl oyees as wtnesses to establish that they had in fact signed the
docunent. At the close of General (ounsel's case, the Epl oyer noved to
dismss as to enpl oyees Henry D Del gado, Fernando Gayton, |sodoro Gaytan,
Mari o Gaytan, and Isodoro Gaytan, Jr. on grounds of insufficient proof. |

granted the notion, del eting those nanes fromparagraph 27 of the conplaint.

By way of witten confirnation of the above-stated amendnent, General
Gounsel added the name Maximno Medina to the list of enpl oyees in paragraph
27 of the conplaint. Mdina s name appears on Enpl oyer Exh. 72, but not on
GC Exh. 5. Mdinadidnot testify regarding his signing or condoni hg anyone
signing that docunent. According to handwiting expert Mrrill, Mdina s
signature was witten by Pabl o Segovi ano. Segovi ano deni ed si gni ng Enpl oyer
Exh. 72 for Medina. Based on Medina' s testinony, Segoviano' s denial, and
Morrill's expert opinion, | find that Medina did not offer to return to work.
| therefore elimnate his nane fromthe GC Exh. 5--BEpl oyer Exh. 72 group,
di smssing hi mfrom paragraph 27 of the conpl ai nt.
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The original letter of GC Exh. 5 was introduced by the Enpl oyer
and identified as Enpl oyer Exh. 72. An examnation of the two docunents
reveal ed that Enpl oyer Exh. 72 contained an additional nanme, Mxim no
Medina. It appeared as the last nane in the right hand col um.

At the hearing, the Enpl oyer called Sherwood Morrill, an exam ner of

questi oned docunents. sy

M. Mrrill stated that he specialized in
aut henti cati ng docunents. Prior to the hearing, M. Yanaichi had provided M.
Mrrill wth exenplars containing the handwiting of all the individuals
listed on Enpl oyer Exh. 72. These exenpl ars incl uded si gned enpl oynent
personnel cards and endorsed checks. Mrrill testified that the signatures for
Hida Mlla, Gerardo Gaytan, |sodoro Gaytan, Mario Gaytan, |sodoro Gaytan,
Jr., and Maxi mno Medina in no way corresponded to the exenpl ars for these
peopl e. He based his conclusions on the fact that the signatures were not
wthin natural variation (different construction of letters, different speed
and density of witing). He al so concluded that the signatures for Hida
Mlla, Gerardo Gaytan, |sodoro Gaytan, Mario Gaytan, and |sodoro Gaytan, Jr.
were signed by one individual. Mrrill further concluded that Pabl o Segovi ano
had si gned Maxi mno Medi na' s nane on Enpl oyer Exh. 72.

Rufina Garza testified that she was working at the UFWoffice in
Patterson during the strike. She attended the neeting on Septenber 5, when
Enpl oyer Exh. 72 (GC Exh. 5) was prepared at the UFWoffice at 5:30 -6:00

p.m She testified that she sawall of the people sign the

sy | found M. Mrrill qualified to testify as an expert. He had been

exam ni ng questioned docunents for 45 years, 39 of themwth the California
Bureau of Gimnal Investigation. He had testified at nore than 2,000 trials,
one of which was the Hughes Mormon will trial.



docunent. She stated that only one signature appearing on GC Exh. 5 was not
actually signed, by the named individual. Garza testified that Gerardo Gaytan
was followed in line by his father, |sodoro Gaytan, Wen the senior Gaytan
reached the docunent, he instructed Gerardo to signit for him M. Girza
further stated that Maxi mno Medi na was not present when GG Exh. 5 was
signed. Rufina Garza testified that after all the workers signed, Pablo
Segovi ano pi cked up the docunent to deliver it to the farmowners the next
day.

Hida Mllatestified that she signed GC Exh, 5 during that neeting
at the UFWoffice. She also stated that all the peopl e who signed the letter
were present at that neeting, Ms. Mlla testified that she had difficulty
si gni ng the docunent because she was hol ding her six-nonth ol d baby in her
arns at the tine.

Carlos Muya, father of Rufina Garza and Hida Mlla, was present at
the signing of GC Exh. 5. He testified that Hida Milla' s baby was not
at the neeting. Maya stated that his wfe was caring for the baby at hone
during the neeting. He further testified that he did not renenber whet her
Hida Mlla signed her nane to GG Exh, 5.

Pabl o Segovi ano testified that he too was present during the
signing, He stated that he saw all naned individuals sign their own nanmes
except for Isodoro Gaytan, who instructed his son, Gerardo, to sign for
him Segoviano further testified that he did not know whet her Maxi m no

Medi na signed the docunent. Segovi ano deni ed signing Medi na' s signat ure.



F. Enployer's Gfers Follow ng Septenber 6 Gfer to Return

1. Quz B Martinez

Quz Martinez, a nenber of the ranch and negotiati ng commttees
since 1977, began full-tine work wth the Enpl oyer in 1970 or 1971. He
testified that he was recall ed pursuant to the settl enent agreenent for one
nonth of work in 1977. In 1978, he went back to work in June. He was again
recalled in July, but he chose not to return. He testified telling the person,
"l was going out on strike." He further stated that he coul d have worked the
one nonth before the August 11 strike. Martinez testified that the strike had
been pl anned in July.

n Septenber 25, Martinez was offered a positioninthe field
crew (see Sipulation, Attachnent B). He did not report for work.
2. Carl os Maya

Carl os Maya, who attended negoti ating sessions as a

nenber of the ranch coomttee, 'first worked for Patterson Farns in 1966.
He left his job on August 11, when he joi ned ot her workers striking the
Enpl oyer.

As noted in the Sipulation, paragraph 7, the Enpl oyer delivered a
letter to Carl os Maya on Septenber 7, stating that his position in the
packi ng shed had been pernanently filled, offering hi manother job naking
boxes at $3.20 per hour. M. Mya was earning $3.75 in the packi ng shed in
August, when he went out on strike. M. Maya sent the Enpl oyer a letter in
response (G C -UFWExh. 27), expressing his feeling that the Enpl oyer was
di scrimnating agai nst him Mya refused the offer, stating that the
hourly rate was | ower than he previously had earned.

3. Espiridion Sal azar

Espiridion Sal azar worked for Patterson Farns from QCct ober,



1969 until the August, 1978 strike. He worked both on field and shed
Cr ews.

As noted in the Sipulation, after Septenber 7, no job offers were
nade to Sal azar.s—Z

4. Luis Gnzal es

Luis Gnzal es, a nenber of the ranch coomttee, began full-tinme
work at Patterson Farns in 1962. He joi ned ot her enpl oyees in | eavi ng work on
August 11. During 1978, Luis Gonzal es was one of few regul ar enpl oyees to work
the apricot harvest at Patterson Farns. During July, 1978, (onzal es did
irrigating and other tasks. He drove a tractor during the apricot harvest.

As set out inthe Sipulation, paragraph 12, the Enpl oyer delivered a
letter (Attachnent A) to Gnzal es on Septenber 12, stating that his position
as a packer in the shed had been pernanently filled and offered hima job in
the shed stacki ng packed boxes at $3.20 per hour. M. Gonzal es did not report
after this offer was nade.

In the 1977 settlenment agreenent, Luis Gonzales is |listed as the nunber
2irrigator. The Sipulation states that Luis Gonzal es worked prinmarily as an
irrigator. Shig Yananoto testified that Gonzal es spent one-half of his tine in
the shed and the remaining tine, both irrigating and doi ng field work.
Yanmanot o testified that Cel estino Rodri guez repl aced Gonzal es as an irrigator.
Yamanot o testified, "I don't know who took his place in the shed.” Yananoto
further stated that he (Yananoto) and his son irrigated fromQctober to My,
1979, when Carlos Serra returned to work. Celestino Rodriguez reported back

2-3 weeks after Serra.

32 See later discussion regarding the shooting incident involving M.

Sal azar .
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5. Raul Gnzal es

Raul (onzal es began work for the Enpl oyer in 1960. The
settl ement agreenent establishes himas the nunber 1 irrigator. The
Sipulation confirns that he worked prinarily as an irrigator.

h Septenber 7, the Enpl oyer delivered a Ietter3—3/ to Raul Gonzal es
acknow edging his offer to return to work. It further stated that his position
had been permanently filled and that he woul d be notified if
equi val ent enpl oynent becane avail able. After Septenber 7, no job offers

were nade to Raul Gonzal es.3—4/

6. Dol ores Gonzal es

Dol ores Gnzal es first worked for the Enpl oyer in the
packi ng shed in 1972. In 1978, she started in the shed in July, quitting

2-1/2 weeks later to join the strike.

On Septenber 7, she received the sane formletter3—5/ that nany ot her
enpl oyees recei ved. She was inforned that her position had been filled,
telling her that she woul d be contacted when equi val ent enpl oynent becane
avai lable. Oh Septenber 12, the Enpl oyer sent her a Ietter3—6/ offering her a
job as a picker inafield crewfor $3.20 an hour. Ms. Gonzal es did not appear
for work.

7. Rufina Garza

Rufina Garza, nunber 1 on the wonen's crewin the settl enent

3 See Stipulation, Attachnent A

2

See Stipul ation, paragraph 14.

w
&

See Sipulation, Attachnent A

|9Q
@

See Sipulation, Attachnent B



agreenent, began work at Patterson Farns in 1966. She | ast worked the day
before the strike wth the shed crew sorting nelons. Garza testified that
prior to 1977, she usually returned to work wth the nen at an earlier date
than the wonen's crewreturned. During June and July, 1978, she also did 3-4
weeks of work with a field crew
O Septenber 7, the Enpl oyer hand delivered a letter— to Ms. Garza,
offering her $3.20 as a picker in a field crew In response, on Septenber 10,
she sent a letter (GC-UWExh. 28) to Shig Yananoto refusing the job offer.
She pointed out that she had been naki ng $3. 50 when she | eft work.
8. Hida Mlla

Hida Mlla first worked for the Enpl oyer in 1972. She
| ast worked in the packi ng shed the day before the strike.

On Septenber 7, she received the forml etter3—8/ i nformng her that
her job had been pernmanently filled. Oh Septenber 9, she recei ved anot her

Ietter,3—9/ offering her a $3.20 per hour job as a picker in a field crew

M. MIla did not report for work.
9. Gerardo Gaytan

Gerardo Gaytan began work for the Enpl oyer in 1968. He

joined the strike in August.

40/

h Septenber 9, the Enpl oyer delivered a letter,— to him offering

work in the packing shed at $3.20 per hour. M. Gaytan did not report for

wor K.

s See Sipulation, Attachnent A

3% see Sipulation, Attachnent A

39 See Sipulation, Attachnent B.

40 See Sipulation, Attachnent B.



G Enpl oyer Ani nus

Espiridion Sal azar testified that in Qctober, 1975, he had a
conversation wth Shig Yananoto follow ng the UFWvictory in the el ection.
Shig Yananoto told Sal azar that he was not going to plant anynore, as |ong as
the Chavez union was in. According to Sal azar, Yamanoto al so said he woul d
never sign a contract, telling hi mthe workers woul d see what they were goi ng
to eat. Salazar further testified that Yananoto, in 1976, told himthat he
woul d only grow peas, barley and nel on. This discussion took place in front of
Sal azar' s house. In 1977, when Sal azar asked Yamanoto for a raise, Shig told
himto go to Chavez for it. Yamanoto deni ed having any of these conversations
wth Sal azar.

In 1975, prior to the UFWs organi zational effort at Patterson Farns,
Pabl 0 Segovi ano testified that Yananoto told himthat if UFWorgani zers cane
tothe farm he should not allowthemto talk to the workers, Segovi ano
further stated that 10-12 days before the 1975 el ection, Yananoto told
Segoviano to instruct the workers not to vote for the UFW Segovi ano al so
testified that 7-8 days before the 1975 el ection, Yananoto told himto let the
Teansters talk to the workers. Yamanoto al so asked Segoviano to act as a
conpany observer in that el ection. Segovi ano i nforned himthat he was
observing for the UFW Segoviano stated that his relationship wth the owers
changed after 1975. He testified that they basically stopped tal king to him
Yananot o denied all the anti-union renarks attributed to him Segovi ano
testified that 1975 was the first year in nany that he did not receive sone
kind of bonus. Pablo stated that he traditional |y received a yearly bonus of

$100-200 in | ate Decenber when the crew was laid off.



H Qop Changes and Layoffs

Several of the UFWw tnesses testified that they worked nearly 10
nonths during the years up through 1975. In 1977, nost workers were enpl oyed
no nore than 7 nonths that year. Many of themworked far less than that in
1977.

Manoru Yamai chi testified that Patterson Farns planted 1,500 acres of
crops in 1975. In 1976, the acreage was reduced to 1300- 1400 acres. Because of
the draught, Patterson planted only 250 acres in 1977. Yanaichi testified that
inthe Fall of 1977, the farmwas getting .79 acre foot of water conpared to
4-5 feet during nornal non-draught years. Yanai chi explained that in 1978,
based on economcs and the shortage of water, Patterson Farns planted 650
acres of nelons. The entire farmng operation was 900 acres that year.

Yanai chi further testified that increasing the vol une of nelons in 1978 nade
the operation nore efficient for selling, packing and transporting.

Shig Yananoto testified that Patterson Farns did not plant or harvest
broccoli or cauliflower in 1978. Instead, nel ons becane the najor crop. In
late July, the crews started harvesting cantal oupes. They noved on to
crenshaws in the first part of August. Then in md-August, the crews harvested
and packed honeydew nel ons and casabas.

Prior to this crop shift, the farmplanted and harvested extensive
caul i fl oner acreage. As evi denced by Pabl o Segovi ano's testinony, cauliflower
was a very labor intensive crop. The crews usually cut cauliflower from
January 15 till April 20. Then the cauliflower crop woul d be thinned. Again at
t he begi nning of Cctober, after the nel ons had been harvested and packed, the
caul i fl oner crewwould cut nore cauliflower until Decenber 23, the tine of the
usual short seasonal |ayoff. After the |ayoff, the cauliflower crew again

woul d be working the cauliflower crop i n md-January.



. The Sal azar Shooti ng | nci dent

Manoru Yamai chi testified that on Septenber 6, he was in his trailer
of fice looking out at a crew harvesting nel ons. Yanai chi observed workers
running fromthe field, directly west of Salazar's hone. Yanaichi entered the
field and questioned workers and a security guard. The workers said they were
bei ng shot at. The guard inforned hi mthat soneone was shooting into the
field. Sheriff's deputies arrived about that tine and surrounded Sal azar's
house. Yamai chi tal ked to one of Ranona Sal azar's boys, who told himthat he
heard a bul | et pass overhead. The boy told Yamaichi that the tractor driver
junped fromthe tractor and ran. The Sal azar boy told Yamai chi that Speedy
Sal azar was doi ng the shooting. Yamaichi testified that he concl uded t hat
Sal azar was shooting at the crew

G ew worker Ludovi na Benitez ran for cover during the incident.
However, she did not see anyone shooting. Margarita Barrientos testified that
she was picking nelons in Alfredo Del gado's crewthat day. She testified that
she heard a shot and saw a nan wal king anay wth a weapon in his hand. She
stated that she heard the "zoont of the bullet overhead. She did not hear the
"boomi of the rifle,

Soeedy Sal azar testified that he did fire a shot that day. He stated
that he was shooting at a rabbit near his hone sone 100-200 yards fromthe
nelon field. Salazar testified that he was shooting to the north of his house.
The crew was working to the south. He denied shooting at the crew

Shig Yananoto | ater tal ked to workers about the incident. He al so

conferred wth Yanai chi. Based on their investigation that day, they



concl uded that Sal azar had shot at the cr ew4—1/ They | medi at el y deci ded

never again to offer enpl oynent to Sal azar.

J. Repl acing the Sriki ng Enpl oyees

Wien questioned about the repl acenents for the striking workers,
Yarmai chi testified that "to accommodat e Lyons4—2/ is the only reason we nade
up the Iist.4—3/ You can't say one person took the place of another in
our kind of operation. You can't say one pernanently repl aced anot her."
Yarmanot 0 was exanmned regarding Luis Gnzal es and his repl acenent. Yananoto
testified that Gonzal es was doing field work and cl eani ng weeds in March. A
the end of May, he began irrigating. Gonzal es worked in the packing shed in
July, 1978, when the cantel oupe harvest began. Gonzal es had worked year round,
every year, for 18 years. Yamanoto stated, "I don't know who took his place in
the shed.” Rodriguez took his place irrigating and he is still in Gnzal es'
spot. Yananoto further testified that on August 11, the first day of the
strike, he told Rodriguez that he was going to be a permanent irrigator, the
nunber 2 irrigator. Yananoto stated that on the norning of the strike, he told
Carles Serra that he was pernanently replacing Raul Gonzal es as the nunber 1
irrigator. He further stated that no one replaced S erra (nunber 4 irrigator
in the 1977 settl enent agreenent).

Yamanot o stated that he and his son did irrigating fromQctober, 1978,

4y Wien questioned about anot her crew nenber involved in a shooting,
Yananoto said, "l don't care if they shoot sonmeone as long as it's not on ny
property. "

O February 8, 1979, Sal azar was acquitted of assault wth a deadly
weapon by the Stanislaus Superior Gourt. (GC Exh. 12)

42 UFWat t or ney D anna Lyons.

43 Enpl oyer Exh. 79, 80.



to My, 1979. Serra and Rodriguez returned to work at that tine.

Yanmanoto further testified that Patterson had a policy of having a
seni or worker cross categories rather than laying hi moff. As an exanpl e,
Yananoto testified that Luis Gonzal es did several jobs. Yananoto al so stated
that Genaro Del gado, nunber 1 caterpillar tractor driver, would drive a
caterpillar or cross over to a wheel ed tractor if the need arose. He woul d be
utilized before the Enpl oyer called back the |isted wheel ed tractor drivers.
However, Del gado woul d not be used for irrigation if anirrigator were needed.

Yananoto further testified that he told CGarlos Luna that he was
repl aci ng Henry Del gado on the day the strike began.

Yanai chi testified that on the first day of the strike he told Lupe
Ramrez that she was replacing Carl os Maya as a packer in the shed. He further
testified that Lupe Ramirez continued her own job and took over a najor part
of Maya's job. Yanaichi also stated that Lupe Ramrez repl aced Gaytan as wel |
in the shed.

Inreferring to Enpl oyer's Exhibit 79, Yanmaichi stated that he coul d
not really say that Eddie Sol arez repl aced Luis Gonzal es, even though Sol arez
Is listed as Gonzal es’ repl acenent. Yanai chi added that Sol arez did not
irrigate.

Yanai chi testified, "V just hired bodies to get the shed worki ng, not
repl aci ng anybody either the day or day after the strike. W really didn't
repl ace anybody until we talked to the attorneys to see what is the right
procedure. "

Yanai chi also testified that after receiving Enployer's Exh. 72
(GC Exh. 5 on Septenber 6, Patterson Farns did not hire anyone as a

packer, stacker, sorter, box person, or dunper.



K (bj ection 2 —Wet her PFEA was Enpl oyer Dom nat ed;

(hj ection 7 -- Wiet her PFEA Represented No- Lhion on Bal | ot

In md-1975, Mrced Duarte, a 12-year rank-and-file enpl oyee of
Patterson Farns fornmed the Patterson Farns Enpl oyees' Association (PFEA).
Duarte’s activities with the Association that year were linited to circul ating
a petition followng the UFWvictory, expressing disapproval of the results of
the el ection. The organi zation held no fornmal neetings at that tine. Duarte,
President and only officer of the Association, testified that the organi zati on
has never had either a constitution or by-|aws.

In August, 1978, Duarte activated organi zational efforts on behal f of
the PFEA During the first or second week in August, Duarte called a
nenber shi p neeting of the organi zati on. Three workers--Lupe Ranmirez, Pete
Rodri guez, and Genero Del gado--j oi ned Duarte at Del gado' s house. Duarte
testified that no one el se was invited. Duarte stated the purpose of the PFEA
"¢ need sone kind of insurance out there and a pay raise." The neeting | asted
from7:00 p.m to 830 p.m

A second neeting was hel d just before the August 31 el ection. The sane
participants attended this neeting wth the addition of Lupe' s daughter,
Sandra. Prior to the election, the organi zati on boasted three nenbers (Duarte,
Rodri guez, and Ramrez), and continued to function w thout
a constitution or by-Ilaws.

Duarte then decided to circulate a petitionﬁ/ to seek a

representational election at Patterson Farns. h August 22, Duarte
Y AWExh. 16
45/

Duarte testified that he was unaware that the UFWand t he Enpl oyer
were negotiating a contract at that tine.



began circulating a petition with the heading, "The Peopl e s Choi ce"4—6/ anong
the workers at Patterson Farns. At 5:00 a.m, he went to the service station
in Wstley where the workers net a security escort into work during the
strike. Duarte spent 20 mnutes getting signatures under a street light. A
security vehicle was parked 150 feet anay fromthe street |ight. Duarte next
went to the conpound where workers congregated before work. He spent 15
mnutes gathering nore signatures. At the 10: 00 break, he approached t he
packi ng shed enpl oyees, spending 10-15 nore mnutes in his pursuit of
signatures. He returned to work, leaving the petition all day on a board in an
area of the packi ng shed where pickl es are cl eaned.

Duarte testified that both Shig Yamamot o and Mim Yanai chi were around
that area during the day. In soliciting signatures, Duarte testified that he
did not talk about either insurance or wages. He stated that he got nost of
his signatures, nore than one page, at the service station. Duarte testified
that he told workers, "I was going to forma union to hel p oursel ves because
everything was so high and we needed better insurance and so on." Duarte
stated that he forgot to tell the workers about an election. He testified that
he invited sone workers to a nenbership neeting, but no one cane. Duarte
further stated that he did not discuss the fornmation of the PFEA wth
Yanai chi, Yananoto, Triebsch, or any other |awers or representatives of the
conpany.

Wen Duarte retrieved his unattended petition at the end of the work

day, he discovered the total sufficient to trigger an election. Wth his

4 PWExh. 17
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wfe's help, Duarte filled out a petition for certification4—7/ to take to

Sacranento the next day. Onh August 23, he took the docunents to the

ALRB s Sacranento Regional Gfice. The Regional Gfice had Duarte al so

conpl ete a Declaration by Representative of Purported Labor QO ganization. 48/

Enpl oyees Rufina Garza, Espiridion Sal azar, Raul Gonzal es, Quz
Martinez, and Lola Ginzal es testified that Duarte never asked themto sign the
petition or attend a nenbershi p neeting.

Lol a Gnzal es, who worked with Lupe Ramrez from1972 to 1978,
testified about the Tatter's job duties. Gonzal es stated that Ramrez gave
her orders to nake boxes in the packing shed; told the crewwhen to take a
br eak; 49/ told themwhen to do work outside the shed; gave the crew nenbers
their checks; kept track of worker hours. Ms. (onzal es al so stated that
Mim Yanai chi was often present telling the crewwhat work to do.

Lola Gonzal es testified that Lupe Ramrez al so nade boxes and soneti nes
packed nel ons wth the rest of the crew She al so translated fromEnglish to
Spani sh for the owners Yanai chi and Yamanoto. Gonzal es further stated that
Ramrez stacked boxes, swept the floor, and cleaned the yard. M. Gonzal es
said, "I believe Yananoto was at the shed to tell Ramrez to tell us what we
have to do." Lola (Gonzal es stated that either Yamaichi or Yananoto was present

in the shed while the crew worked.

Rufina Garza testified that Lupe Ramrez told her what to do. M.

47 UPWExh. 16.

® PWExh. 15.

4 Gnzal es testified that breaks were called at the sane tine

every day.



Garza stated that Mim Yarmai chi was the only other person that gave them
orders. M. Garza further testified that Lupe Ramrez told the crew howto
weed and thinin the field;, told the wtness to go fromthe field to the shed;
gave the workers their checks on occasion; called the workers back to work;
announced a | ay-off; and announced the end of nelons and an alternative job.
M. Garza stated that she did not knowif Lupe had a job title. She further
stated that Yamaichi did not tell her that Lupe Ramrez was in charge in his
absence.

Shig Yamanoto testified that Lupe Ramrez worked in the shed in August
as a tinekeeper, box nmaker, nelon packer and translator. He stated that she
was not a designated foreperson. She earned $3. 75 an hour, while the
desi gnated for epersons@/ were pai d by the day.

Yananot o stated that prior to 1977, Lupe Ramrez ran a wonen's crewin
the field. Yamanoto testified that she took orders fromhim working al ongsi de
the crew Ramrez woul d wal k up and down rows, checki ng the perfornance of the
workers. She woul d report to Yananoto i f sonmeone was not doi ng a good j ob.
Yananoto testified that she never recormended that an enpl oyee be term nat ed.
He further stated that she had no authority to hire, fire, discipline, or to
recommend such acti ons.

Mim Yanai chi testified that he and Mtzi Yamanoto supervised t he
packi ng operation. He stated that one of themwas nost often present. He
testified that he gave Lupe the list of nanes fromthe seniority list to call
back to work. Yamaichi further stated that Lupe never had been classified as a

f or eper son.

0 In 1978, those forepersons were Pafal o Canpos, Al fredo

Cel gado, M guel Ranos.



Lupe Ramrez, an admtted nenber of the PFEA testified that in 1978
she packed, nade boxes, stacked boxes, cleaned up and served as a checker in
the June-July apricot harvest. She stated that Yamai chi ordered her to change
fromone task to another. She further testified that Mtzi Yananoto or Mim
Yanai chi were always there. Wien the work ran out, Yamanoto woul d have Lupe
convey the nessage to the workers. |If she was hoei ng and Yamanot o needed two
| adi es to pack, she woul d send them Lupe Ramrez stated that she told workers
toreturn to work in the nelons during the first weeks in August.

Ramrez testified that Hida Mlla and ot her wonen woul d call her when
they were going to mss work. Ramrez would QK the absence.

Pete Rodriguez, the third sel ect nenber of the PFEA worked as a utility
nan. Yananoto testified that Rodriguez, who was paid by the hour, drove a
tractor, irrigated, and worked in the shed and shop. Yananoto said that he
served as a nessenger of orders, having no authority to hire, fire, or
di scipline enpl oyees. Julian | zquierdo testified that Rodri guez gave him
orders every day in 1977. However, he qualified that statenent. "I guess Ji my
[ Yananmot o] woul d tell himsonething and then he would tell ne." |zquierdo
stated | hat Jimmy was the boss of the tractors.

Mim Yanai chi and Shig Yananoto testified that they first sawthe PFEA s
petition for certification on August 23, when Duarte brought the papers to the
office. They both stated that prior to August 23, they never heard of the
PFEA Subsequent to that date, the Conpany began a brisk "no uni on" canpai gn.
Yananoto, wth the assistance of attorney Carrol, passed out |iterature.
Yarmanot 0 gave speeches in Spanish to all the crews. Carrol nade all the
canpai gn arrangenents. Neither the PFEA nor URWdi stributed any canpai gn

literature or posters.



L. ojection 3 -- Wether Security Quards Harassed, Threat ened,

Inti mdated UPWP ckets

Patterson Farns enpl oyed a teamof |abor consultants and security
guards to nonitor strike activities, to provide basic security, and to escort
wor ki ng enpl oyees to and fromthe fields. Labor consultant Lee Brewer,

Presi dent of A pha Agency, had been used by Patterson in 1977 to help wth

| abor negotiations. David Torres, President of Delta Security, was hired by
Patterson to nmaintain security when the strike began. Larry Mackey, an
assistant to Brewer at Alpha, worked prinarily wth Vélt A unb, President of
Beta Agency, in photographically docunenting the strike activities. Sy A unb,
hired by Delta, drove an A pha | eased van. Pl unb used a camera bel ongi ng to
Delta. Wen he conpleted a roll of film he left it on the console of the

A pha van. 52

David Torres testified that he first cane to Patterson Farns on August
12. He observed Manuel Chavez and ot her pickets urging workers to | eave the
fields. Torres testified that the UFWsupporters were trespassing. At that
time Torres photographed the scene. He stated that the phot ographi ng
throughout the strike was done to docunent violations of the lawin order to
obtain injunctions. He further stated that it was done to identify
individuals. Torres testified that the strikers custonarily used obscenities

and threats when addressing the non-striking enpl oyees. At the entrance

U Phot ogr aphi ng by Gonpany per sonnel occurred on a daily basis.
See discussion infra of Whfair Labor Practice, paragraph 21.

52 Brewer's wfe served as an officer of Beta. Beta, A pha, and

Delta shared of fice space and had a cormon phone nunber. Brewer, H unb,
and Torres nai ntai ned throughout the hearing that A pha, Beta, and Delta
were totally separate entities, sharing no conmmon rel ationship. Wile
finding that hard to believe, | find it unnecessary to make a finding for
pur poses of this Decision.



tothe farm Torres used both audi o and vi sual equi pnent to record strikers'
statements. =

Torres testified that early on in the strike he concluded that Patterson
Farns needed two types of security services: (1) noi se naki ng devices to drown
out the obscene renarks nmade by strikers; and (2) escort services for the non-
stri ki ng enpl oyees. The noi se naki ng policy was inpl enented the second or
third day of the strike, when a tractor wthout a nuffl er was used in the
fields between the workers and the pickets. Torres testified that the tractor
was utilized until at l|east August 22. The tractor notor ran while the workers
were wthin earshot of the UFWs bull horns and public address system Torres
testified that the notor of this and all other noi se naki ng equi pnent was cut
when the workers noved a sufficient distance fromthe striking workers.
Brewer, on the other hand, testified that the noise nachines ran all the timneg,
never bei ng turned off.5—4/

According to Torres' testinony, the second noi senaker was brought into
action 4-5 days after the strike began. It was dubbed the "troubl emaker" (UFW
Exh. 9), as it resenbled an old arny truck. Oaner Yanaichi testified that the
"troubl enaker" (those words were stenciled on its side) was an arny surpl us

lift truck owed by Patterson Farns and custonarily used to | oad caulifl ower

ont o trucks.

53/ Enpl oyer Exh. 28, 29. The transcribed and transl ated text of
Enpl oyer Exh. 28 (28A and 28B) reveal s obscene renarks nmade by striking
enpl oyees.

5—4/C]:€I_A par al egal worker Seve Tei xeira corroborated Torres'
testinony. He testified that the tractor engi ne was turned off as the
crew noved away fromthe edge of the field. As the workers noved cl oser,
Tei xeira stated that the engine was turned on and then raced.



Torres further testified that when the "troubl emaker” broke down, the
cab of a sem-trailer (UIFWExh. 7) was used. Steve Teixeira testified that the
truck, aside fromnmaking noi se, al so caused considerable dirt to fly when it
was driven back and forth in front of the pickets. Torres denied that it was
used for that purpose. He testified that there was a dirt problemand that
sone of the roads were watered to keep the dust down.

Torres stated that a fourth noi senaker, a van wth a sound systemon
top, was used throughout the entire strike, beginning on the third or fourth
day. The personnel operating the van pl ayed extrenely | oud Mexi can nusi c.
Seve Teixeira testified that guards al so used hand-hel d anplifiers to nake
screechi ng sounds.

The noi se naki ng equi pnent was used throughout the strike. Angel a
Betancourt testified that when the "troubl emaker” was bei ng used, strikers
coul d not hear each other on the picket line. Steve Teixeira testified that as
a crew finished a row, the noi se naki ng equi prent noved wth the crew

Arturo Rodriguez testified that on or about August 30, pickets wth
bul | horns attenpted to talk to workers in the field about the strike and
upcomng el ection. Rodriguez stated that the van wth the sound system pl ayed
nusi ¢ loudly, drowning out the strikers.

Non-stri ki ng enpl oyee Anerico Trevino testified that on the third day
of the strike, pickets began calling the workers "nanes" and shouti ng "bad
sayings". Trevino said that they routinely referred to the workers as
"donkeys", telling the nen they woul d buy thema dress. Trevino al so stated
that the strikers often told the workers to "fuck your nother". Trevino said

the workers were angered by the verbal abuse. He clained to

-54-



be able to hear the strikers even when the noi se nachi nes were operating. He
also stated that he never heard nention of an el ection during the pickets'
st at enent s.

Seve Teixeira testified that the younger pickets used obscene
| anguage. He heard the words "bastards", "whore", and "not herfuckers" spoken
on the picket line and directed toward the non-striking enpl oyees. Tei xeira
stated that security guards often called the pickets derrogatory nanes.

Carl os Maya gé/tes,tified that early in the strike, pickets yelled
obscene things to people in the field. Mwya stated that the pickets used
obscenities to get the workers upset, hoping they would join the strike. Mya,
who was daily on the picket line, further stated that he did not hear any
conpany representative or guard shout obscenities at the pickets.

Mum Yanai chi testified that at the begi nning of the strike 10-15
growers cane to observe the picket line. The growers drove their pick-ups into
the fields. Yamaichi testified that one grower, Kellner, took pictures of the
pickets. Seve Teixeira testified that the event occurred on August 12. He
stated that 13 growers cane out to the field, 20-30 feet fromthe pickets.
Teixeira said that the growers pointed at particul ar strikers, workers they
r ecogni zed.

A'so at the beginning of the strike, Lee Brewer hung a rubber chicken
out his wndow or attached it to the antenna of his jeep wagoneer or van.

Seve Teixeira testified that the chi cken appeared during the

55/ | found Carlos Maya to be a nost credibl e wtness throughout the

hearing. He was always direct and forthright in his testinony. He cane across
as a very honest hunan being. Hs testinony consistently snacked of the
"truth", whether that testinony was positive or negative for the UFWs case.



second week of the strike. Maria Segoviano testified that security guards
yel l ed that the UFWwas as dead as the chi cken

Lee Brewer testified that the chicken was used to counter the pig the
UFWdi spl ayed on a rope. Brewer stated that the UFWwoul d call himthe nane
"el chicherron" (pork rind) and shake the pig. According to Brewer, he stopped
dangl i ng the chi cken when the URWceased show ng the pig. Angel a Bet ancourt
said that the chicken was used before and after the el ection.

Pancho Segoviano,gy Pabl 0's son, related three incidents involving Lee
Brewer. n August 12, while the strikers were on top of the | evee, Brewer,
frombel ow, according to Pancho's testinony, argued with the pickets. Wen
Pancho told himto shut up, Brewer invited himinto the field. Pancho stated
that the crew worked 20-30 yards away. Brewer denied that the incident
occur r ed.

The second conversation, according to Pancho, occurred during the
mddl e of the strike. Pancho testified that Brewer took out the rubber
chicken, telling Pancho that it was his brother Johnny. Pancho said that
Brewer said that Johnny was hurt in the hospital and that they had put him
there. Brewer agai n deni ed the conversati on.

Approxi nat el y two days before the el ection, Pancho testified that
Brewer swerved his jeep wagoneer into the passing lane, intentionally trying

to hit Pancho. Pancho said he junped into a nelon field to avoid

6 found Pancho Segovi ano not a very credi bl e wtness. He

noti ceabl y sweated under questioning by Conpany Gounsel. He had difficulty
neeting ny eyes and those of the attorneys when answering questions. He

was particul arly evasive.

However, | also found Lee Brewer to be unreliable. Hs
consistently belligerent attitude towards the UFWdi mni shed hi s
bel i evability.



being hit. Again, Brewer denied the incident occurred.

Raul onzal es testified that two days before the el ection, he observed
100- 500 tacks on the roadway near his house. The pickets custonarily parked
their cars inthat area. In the years he had |ived there, he had never before
observed tacks in that vicinity.

M (pbjection 5 -- Wether Persons VWre Hred to \Vote

The UPM workers struck the Enpl oyer on August 11, during the nel on
harvest. According to Shig Yananoto, the honeydew crop needed harvesting, and
he needed workers to harvest that crop. Yananoto, wthin a few days after the
strike began, asked Lee Brewer for suggestions of a |abor contractor. Yananoto
had cal | ed a contractor naned Rodriguez, but he was not able to supply a crew

Brewer provided the nanes Paulino, Central Valley Gowers, Atad, and
Torres. Yamanoto testified that he contacted Atad and spoke to a nan cal | ed
Reyrey. On or about August 16, Yananoto requested 26 workers the next day to
begi n the honeydew harvest. The contractor's crew worked the entire harvest
wth as nmany as 40 workers on certai n days.

Curing the harvest, Yanmanoto and Yanai chi hired other people to help in
t he packi ng shed. These incl uded nei ghboring ranchers Hlery, the Miratas, and
A derson (son of a rancher). According to Yananoto, all were hired before
August 23, the date he | earned there was going to be an el ection. Both
Yananot o and Yanai chi testified that these workers were hired to harvest the
exi sting ripe nel on crop.

In opposition, the UFWw tnesses offered only nanes of peopl e they had
not previously seen enpl oyed by Patterson Farns.

N (bjection 8 -- Wether the Regional Drector Inproperly Orected an

H ection

O August 23, at approxinately 12:20 p.m, Mrced Duarte cane into



the Sacranento Regional (fice wth a Petition for ChrtificationS—w on

behal f of the Patterson Farns Enpl oyees Associ ation. Because t hat
particul ar organi zati on had never before filed a petition, the Board s
officer in charge had Duarte fill out a formentitled "Declaration by

Representative of Purported Labor O gani zati on".5—8/

Duarte testified that he inforned the board agents that, to date, the
organi zati on had had one nenbership neeting. A that tinme and al so at the
hearing, Duarte stated that the organization | acked a constitution and by-
| aws.

Followng the filing of the petition, Board Agent Angel Ml endez, first
in coomand of the subsequent el ection, held at Patterson Farns, spoke to
Dol ores Hierta, first Vice President of the UFW on August 24. Huerta inforned
Mel endez that the Patterson Farns Enpl oyee Associ ati on was enpl oyer dom nat ed.
According to Mel endez, Hiuerta told himto "get off his butt and i nvestigate.”
Mel endez testified that the UPWnever submtted declarations in support of
that accusation pursuant to Section 20300(j)(4) of the Board' s Regul ati ons.

Wthout the submssion of declarations, the Regional fice began an
i nvestigation of the enpl oyer domnation issue. h or about August 25, the
Regional Ofice invol ved agents Mel endez, Martinez, Garcia, Gaters, Ueda,
Canacho and Regional DOrector Gent in the investigation. Gent instructed
agents Martinez, Gallegos, Garcia, and Gaters to ask the workers certain
guestions. Conpany attorney Triebsch testified that the four agents arrived at
the farmon August 25, telling himthey were attenpting to

> UPWEKh. 16.

% FPWExh. 15.
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determne the validity of the petition. According to Triebsch, they wanted
to talk to enpl oyees on each crew and al so to Merced Duarte. Triebsch
testified that he directed themto the crews.

Board agent Paul Garcia testified that he went wth agent Martinez to
speak to the nelon crew Garcia stated that he personal |y spoke to 10-15
workers. According to Garcia, both nen spoke to approxi nately 25%of the crew
Garcia stated that he recalled two questions specifically: (1) whether they
signed the petition, and (2) who circul ated the petition. Garcia did not
recal | asking any question regardi ng nenbership neetings. Garcia concl uded
that all who said they signed knew what they were signing—a petition for an
election. Garcia stated that he did not believe any enpl oyee tol d hi mhe
wanted Merced Duarte to represent himin collective bargaining wth Patterson
Farns. Garcia testified that he was in the field talking to workers for |ess
t han one hour .

Garcia further testified that there were 3-4 questions he asked the
workers. He al so stated that agent Gaters separately interviewed ot her
enpl oyees.

Agent Mel endez received reports fromthe interview ng agents. Ml endez

testified that by August 25 or 26, he concluded that the Patterson Farns
Enpl oyee Associ ation had established a sufficient show ng of interest, having
recei ved no evi dence of enpl oyer assi stance.

0. (jection 9 -- Chall enged Bal | ot Procedur e

O August 31, prior to 7:00 a.m, ALRB agents prepared for the
el ection. UFWsynpat hi zers who were out on strike were lined up on an access
road near the orchards that contained the voting area. Board agent in charge,
Angel Mel endez, testified that several of the people in line were wearing UFW
buttons and were with snmall children. Ml endez wal ked past the line telling

the people that only voters were allowed in the area.



He asked the others to | eave. Ml endez stated that he asked people to | eave 2-
3 tines. He al so asked a wonan to stop taking phot ographs. Ml endez recal | ed
that 3-5 peopl e who presented thensel ves to vote were not allowed to vote.

Raul Gonzal es testified that Board agent Robert Canacho told the
workers in line that only those who had gone out on strike could vote.

Gonzal es testified that Canacho said the other people did not have a right to
vote. (onzal es estimated that 60 people were not allowed to vote.

The UFWstrikers voted first. UFWobserver Carl os Miya then announced
he woul d chal | enge every ot her worker because they were hired for the purpose
of voting. Melendez testified that he caucused wth other Board agents
(CGanacho and Bucatt) to get a legal opinion on the bl anket chal | enge. The
Board agents decided not to allowthe challenge to all voters on that basis.
Mel endez testified that he deened the challenge to be "frivol ous".

Maria Segoviano testified that she |ast worked for Patterson Farns in
1975. She testified that Board agent Canacho told her she was not on the |ist,
denying her the right to vote. Maria testified that 8 peopl e told her they
were denied a bal |l ot.

Angel a Betancourt testified that she al so was stopped fromvoti ng by
Angel Mel endez and Robert Camacho. Betancourt testified that Camacho told the
workers that only those who worked during the previous two weeks coul d vote.
According to Betancourt, Camacho also told themif they were not on the
payrol | list, they should get out of line. Betancourt said she checked the
list at the table and her nane was not on the list. Betancourt testified that
60- 65 peopl e were deni ed bal | ots.

Rufina Garza, Hida Milla, and Pabl o Segovi ano vot ed subject to
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chal l enge. According to Garza, agent Ml endez told Pabl o Segoviano to | eave or
there woul d be a $5,000 fine. Garza stated that Camacho repeated the threat
and grabbed Segovi ano by the shoul ders and shook him

Pabl o Segovi ano testified that he told Camacho to | et everyone vote
subj ect to chal l enge. Segoviano stated that this angered Camacho, who then
told Segoviano not to tell himhowto do his job. Segovi ano stated that
Carmacho then touched hi mand shook hi mby the shoulders a little. Segovi ano
testified that Canacho told himhe coul d be subject to a $5,000 fine or jail
for interfering wth the el ection. Segoviano further stated that Camacho did
not physically prevent anyone fromvoti ng.

Canacho denied threatening a fine or jail to any prospective
voter. However, he stated that Board agent David Rodriguez did read Section

1151. 6@/ of the Act in the voting area. Canacho stated that

he al | oned Segovi ano to vote subject to chal | enge because he was aware that
Segovi ano had filed a charge agai nst the Enpl oyer. Camacho testified that he
told Segoviano that he woul d al l ow a chal | enged ball ot to anyone who filed an
unfair | abor practice charge. But Canacho stated it woul d be done only on an
i ndi vi dual basi s.

Carmacho said that Segovi ano and Betancourt called himan idiot. They

told hi mhe shoul d know what was going on, that the petition had been

59 That section reads:

Any person who shall wllfully resist, prevent, inpede, or
interfere wth any nenber of the board or any of its agents or agencies in the
perfornmance of duties pursuant to this part shall be guilty of a m sdeneanor,
Snldl shal | be punished by a fine of not nore than five thousand ($5, 000)

ol | ars.



enpl oyer dom nated. Canacho deni ed grabbi ng Segovi ano. He stated that he
has a tendency to grab another's armwhen he is talking to him Camacho
said he nay have touched Segoviano's arm He testified that he did not
physi cal | y shake him

Camacho further testified that Angela Betancourt took pictures in
the voting area during the election. According to Canacho, when he told
her to stop, she becane verbal | y abusi ve.

Prior tothe tally of ballots, UFWorgani zer G etchen Laue questi oned
the agents' overruling the bl anket chal | enge nade by Carl os Maya. Mel endez
told her he deened the chal lenge to be frivol ous because the eligibility Iist
had been agreed upon. Laue protested that the UFWhad not attended the pre-
el ection conference. Mel endez stated that he had seen no evi dence of UFW
intervention to entitle themto attend the first conference. He further stated
that Section 20355(d) of the Board's Regul ations gave himthe right to rule on
chal l enges he felt were not based on good cause.

P. (hjection 10 -- Wiether Board Agents Interfered wth UFWAccess

R ghts on August 30

At 7:00 a.m on August 30, Board agents Mri Ueda, Paul Garcia, and
Wllie Gaters arrived at Patterson Farns to announce that the schedul ed
August 30 el ection had been postponed. Mri Ueda first told UPWorgani zers
Gl berto Rodriguez and G etchen Laue, who were across the road fromthe
conpound.

The Board agents next entered the Patterson conpound. The workers were
all assenbl ed. PFEA President, Merced Duarte, in the presence of nunerous
workers, Shig Yananoto, Mim Yanai chi, and attorney Bob Triebsch, inforned Usda
that the workers had indicated that they were afraid and that the Conpany had

set up a special tine for the workers to gather and eat.
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Onner Shig Yananoto testified that, "Ve nade a special access from10-11 on
that day so the UFWcoul d cone in and take access during the |unch period."
Yananot o stated that he and his attorney had concei ved the idea.

Attorney Triebsch instructed the Board agents to communi cate wth the
UFWr egar di ng access, proper identification, and the presence of guards. The
Board agents initially comuni cated the el ecti on postponenent to the assenbl ed
wor kers. Ueda addressed groups of workers while Garcia and Gaters provi ded
translations in Spani sh and Tagal og, respectively. The di scussi on ended at
8:00-8:30 aam In addition to the previously naned Conpany representati ves,
Triebsch recal | ed al so seei ng GConpany attorney Rob Carrol and Lee Brewer at
the norning gathering. Shig Yananoto testified that 10 security guards were
present .

Board agent Garcia wal ked across the street to talk to the assenbl ed
UFWpi ckets, communi cating the Enpl oyer's questions regarding the "special
| unch". O gani zer Getchen Laue conpl ai ned that the | unch tine access shoul d
be taken with the workers at their nornal work place rather than in the
conpound. 60 The UFWorgani zers conveyed to Garcia that the conpound wth
guards was an unsati sfactory arrangenent. The UFWwanted al | guards
elimnated. The Epl oyer agreed to have all guards renoved fromthe conpound,
| eaving two guards at the gate. Per instructions fromUesda and Regi onal
Drector Frank Gent, Garcia also told themthat an authorization card with
thei r nanmes woul d not be proper identification. Garcia also told themthat the
ALRB woul d be standing at the gate judging proper identification and the

proper nunber of organizers for the "special

& See Enpl oyer Exh. 7. Garcia testified that "[i]t was ny

intention to conply wth that."



lunch". Garcia told themthat they coul d take a pi ece of paper, draw an
eagle on it wth their nane, and pin it to thensel ves. Throughout these
di scussi ons, the UFWapparent|ly never agreed to the "special |unch”
arrangenent .

The Enpl oyer represented that only three crews woul d be eating, naking
six the appropriate nunber of organizers. The WFWasked for eight. Grci a,
runni ng conmuni cati ons between the groups, told the UFWthat the Enpl oyer
agreed to eight organizers.

Prior to this special |unch hour, Gonpany attorney George Tishy, also
present at Patterson Farns that day, contacted Regional D rector Gant,6—ﬂ
conpl ai ni ng about adequate URWidentification. Gent decided to require two
pieces of identification for the organi zers. Board agent Garcia testified that
requiring two pieces of identification had not occurred in any ot her
el ecti on he had conduct ed.

Shortly before 10:00 a.m, all the V\orkerSG—ZI were brought back from
the fields to the conpound for the special |unch. Ueda had contact ed
Captain Ayde Perce of the Sanislaus Gounty Sheriff's Departnent,
requi ring sone nen for the lunch period. During the "special |unch", a
patrol car was parked outside the gate where an access road led into the
field, while a deputy sheriff paced the road in front of the gate.

Board agents Ueda, Gaters and Garcia joi ned Conpany attorneys

63/

Triebsch and Garrol along wth two guards at the front gate.— Paul

61/ Atorney Triebsch, in a conversation wth Gent, said the
Regional Director appreciated the Enpl oyer's position regardi ng access.

62/ Estimates ranged from 70-100 enpl oyees.
63/ WFWExh, 14.
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Garcia testified that Gent told themto check identification at the gate.
Garcia stated, "we were gathered for that purpose.” The workers congregated in
an area that was 150-200 feet fromthe front gate, at the west end of the
packi ng shed, near the cool er.6—4/ Board agent Ueda testified that guards
W t hout weapons were placed inside the gate, 30-40 yards fromwhere the
workers ate. Agent Garcia stated that the enpl oyees general |y congregated in
the area of shade and all the way back to the gate area. The workers were
visible to the group standing at the gate. Larry Mackey recal | ed seei ng
security chief David Torres in the conpound. Yanmaichi was in his office in the
conpound during the lunch. Yanai chi testified, "I believe Brewer was in the
conpound for the special lunch.” Shig Yananoto al so was in the area eating his
lunch. Attorney Triebsch testified that before August 30, he had never
observed all the enpl oyees gathered in one area eating | unch.

The "special lunch" ended at 11: 00 a. m The enpl oyees returned to work.
Curing the hour "special |unch' no Board agent or Conpany representative
observed any URWorgani zer attenpting to take access in the conpound.

Q New (hjection 1 -- Wiether the Board Inproperly Hld the Frst

Pre-el ecti on Gonference

h August 23, the PFEA through Merced Duarte, filed a petition for
certification. The Board conducted an investigation and scheduled an
el ection to be held on August 30.

Mel endez testified that on the afternoon of August 23, the UFWwas

inforned of the petition. On August 24, Ml endez spoke to Dol ores Hierta,

& See Bl oyer Exh. 7.



According to Mel endez, Hiuerta told himthat the UFWwas not going to inter-
vene, but rather was going to stop the el ection. She clained that the uni on
was conpany domnated and that the UPWwas the certified representative of the
workers. She al so stated that the UFWwas negotiating a contract wth the
Enpl oyer. Mel endez testified that he subsequently checked wth the Executive
Secretary. He stated he did not becone aware of any current certification
status of the UFW

h August 28, a pre-election conference was held at Patterson Farns.
According to Mri Ueda, the conference included Merced Duarte, Triebsch,
Yamanot o, Carrol and Angel Ml endez. The parties discussed the pl ace,
location, tine, date, tally location, the observers, and the list. Ueda
testified that the UPWwas inforned of the el ection site wthin one-hal f hour
after the conference ended. Ueda further testified that the UPWhad not filed
awitten intention to intervene prior to the August 28 conference.

h August 29, UFWparal egal worker Dave Daniels attenpted to file a
petition for intervention in the el ection. Ml endez stated that he inforned
Caniels that the petition was untinely. Daniels asked to speak to Regi onal
Drector Gent. Melendez testified that Gent tol d Daniel s the sane thing.

The UFWappeal ed the Regional Drector's decision to the Board. The
Board ordered the el ection del ayed 24 hours. Oh August 29, the parties
were inforned of the Board s deci si on.

h August 30, Melendez testified that he went to Patterson Farns
and informed attorney Tichy that a second pre-el ection conference woul d
be held. Tichy contacted Gent by phone to confirmthe order.

Mel endez stated that he tel ephoned Dani el s on August 29 and i nf or ned

himthat the UPWwas on the ballot and was entitled to a list. Ml endez



told Daniels that he needed the nanes of the UFWs observers and inforned him
of matters previously decided at the first pre-el ecti on conference.

h August 30, Melendez met wth Daniels and Getchen Laue prior to the
2:00 p.m pre-el ection conference. Ml endez gave Dani el s a copy of the anended
noti ce of election. Ml endez stated that he took themto the proposed el ection
site. Daniels suggested that all security guards be out of view of the voting
area. He al so suggested that a different access road be used by the strikers.

Wien Mel endez, Laue and Daniels returned to the farm a pre-election
conference was held with representatives of the enpl oyer, PFEA and the LFVV6—5/
The previously noted suggesti ons nade by the UFWwere adopt ed by the Board
agents. The Enpl oyer objected to the UFWbeing in the el ection. Ml endez
testified that he tol d Enpl oyer representatives that he had been directed by
the Executive Secretary to put the UPWon the ballot. Al itens covered during
the August 28 conference were revi ened.

O August 31, a short neeting of all represent atives6—6/ was held to

instruct the observers. Daniels objected to Del gado and Rodriguez as PFEA

observers. The agents al |l owed the chal | enge to Del gado.

& The participants included Ml endez, Garcia, Gaters, Daniels,

Laue, Tichy, Garrol, Triebsch, and Duarte,
66/

Leda, Maya.

Cani el s, Laue, Triebsch, Ml endez, Duarte, Del gado, Rodri guez,
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ANALYSES AND CONCLUSI ONS

Section 1153(a) of the Act nakes it an unfair |abor practice for an
agricultural enployer to interfere wth, restrain, or coerce enpl oyees in the
exercise of their right "to self-organi zation, to form join, or assist |abor
organi zations, to bargain collectively through representati ves of their own
choosing...and...the right to refrain fromany or all such activities..."
Section 1153(c) nakes it an unfair |abor practice to discrimnate "...in
regard to hiring or tenure of enploynent, or any termor condition of
enpl oynent, to encourage or di scourage nenbership in any | abor organi zation."
Further, Section 1148 directs the Board to fol |l ow appl i cabl e precedents of the
National Labor Relations Act, as anended in 29 US C Section 151, et. seq.,
(hereafter the "NLRA")
|. The Wnhfair Labor Practices

A WP 20 —Mce | nci dent

The URWpi ckets were surprised by the sudden novenent of the crew from
one site to another. In order to reach the newsite before the workers, the
strikers decided to take certain risks. Qne of those was for the white pi ck-up
to attenpt to pass the line of vehicles on the wong side of the road.

Punb testified that he felt endangered by the erratic novenent of the
white pick-up. He testified that he was concerned about running his own
vehicle into an enbanknent. | credit P unb and Mackey's version regardi ng the
poundi ng on the side of the van. Antonio Zuniga's testinony does not
contradict their version. He nerely stated that he did not know what the
others in the bed of the pick-up were doing. He admtted that they mght have

been cursing at the others as they passed.
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Pabl 0 Segovi ano contradi cted Zuniga wth regard to the pickets hol di ng
flags whil e they passed the ot her vehicl es.

| clearly do not condone the use of mace or any chem cal agent.
However, Plunb's spraying clearly appeared to be in response to the
pi ckets pounding on the van. Hs response was defensive. But for the fact
that the UFWreckl essly drove past the caravan naki ng threateni ng noi ses,
the chemcal agent woul d not have been rel eased. The reckl ess activity
initiated by the UFWended in their nenbers bei ng naced. The actions of
the pickets nust be viewed as "mtigating circunstances" in eval uating

A unb's response. Gosno Gaphics, Inc., 217 NLRB No. 178 (1975).

The exerci se of rights guaranteed workers by Section 1152 of the Act
cannot be eval uated in a vacuum |ndividual s nust take responsibility for a
course of events they set into notion. Many innocent workers' safety was
j eopar di zed by unsound j udgrent .

| therefore dismss paragraph 20, finding no violation of the
Act .

B. WP 21 -- Photographing Srike Activity

The evi dence reveal s that extensive picture taking by conpany
representati ves took place during the strike. On a regul ar basis Brewer,
A unb and Mackey phot ographed the strikers involved in nany activities
including eating lunch. According to Brewer he pretended to take nore
pi ctures than he actually did "so they woul dn't know the reason that we
were taking a picture of the car that we actually took a picture of."

The protection afforded growers to docunent violations of the | aw does
not provide a carte bl anche privilege to photograph indiscrimnately. The NLRB

and courts have established standards whereby they eval uate

- 69-



the ultimate use of photographs in the judicial proceeding. See Larand

Leisurelies v. NLRB, 523 F.2d 814 (6th dr. 1975). The justification advanced

by the enpl oyer for its overly extensive photographi ng of striking enpl oyees
Is specious. NLRBv. Qaw 565 F. 2d 1267 (3rd dr. 1977); Russel | Sportswear
Qorp., 197 NLRB No. 166 (1972).

| therefore find that the Enpl oyer violated Section 1153(a) of the
Act .

C WP 22 -- The Pedro Minoz Arrest

The fact of the trespass was not ultinmately disputed. Angel a
Betancourt testified that she heard several warnings fromTorres in
Engli sh and Spani sh prior to Minoz's arrest. Minoz conti nued novi ng down,

i gnori ng the warni ngs.

Furthernore, the hearsay attenpt by Teixeira to assert that Minoz was
on federal property cannot be credited. According to Tei xeira, he received
three naps fromthe Federal Bureau of Reclanation. | presune they woul d have
been i ntroduced had they verified the UFWs positi on.

The General Gounsel has not net its burden of proof in the instant
case. It has not been shown that the Epl oyer acted in bad faith. No credible
evi dence was presented to denonstrate the Enployer's nalicious notivation in

affecting the arrest. lonial Press, Inc., 204 NLRB No. 126

(1973). Rather, security personnel issued unheeded warni ngs that
resulted in Minoz's arrest.

| therefore dismss paragraph 22 of the Conplaint,

D WP 23 -- The Lee Brewer, Jeep Végoneer Bl ocki ng | nci dent

The evidence is confusing. A though examnation of Enployer's
Exh. 49 appears to denonstrate sufficient roomfor the vehicle to pass,

it was prepared nonths after the incident. The commoti on and hi gh
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feelings that the strikers experienced at the tine cannot be | ater
conpared agai nst a draw ng that does not account for the enotional pitch
of the nonent. Further, it is unclear whether another route coul d have
been used by the strikers. Security chief Torres was uncertain of its
exi st ence.

Mbst telling, perhaps, was Lee Brewer's attitude during the incident. It
IS inpossible to determne whether the car stalled or whether Brewer
pur posef ul |y pl anted hi nsel f perpendicular to the road. Assumng that the car
stalled, that fact coul d have been conveyed by Brewer. Had Brewer been unabl e
to conmmuni cate in Spani sh with sone of the pickets, he chose not to convey his
probl emto English speaki ng Tei xeira.

The pickets were attenpting to nove. Brewer bl ocked their progress.
Brewer nmade no effort to either explain his predicanent or help themgo around
his vehicle, In so doing, he thwarted their exercise of rights guaranteed by
Section 1152 of the Act. | therefore find that Brewer's bl ocking the road
viol ated Section 1153(a) of the Act,

E UP 24 -- Aleged Access Molations: August 29; (bjection 4 -Aleged

Access Mol ations: August 30

It is undisputed that the UFWfirst filed a notice of intent to take
accessG—W wth the Sacranento Regional Gfice at 12:20 p.m on August 29. It is
further undi sputed that the foll ow ng access attenpts occurred prior to the

filing of the notice of intent to take access:

64 Section 20900(e) (1) (B) of the Board s Regul ations states in

pertinent part: Each thirty-day period shall commence when the | abor
organi zation files in the appropriate regional office two (2) copies of a
witten notice of intention to take access... (enphasis supplied).
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(1) Saul Martinez at 6:30 a.m on August 29; 68/

and [2) Getchen Laue, norni ng
of August 29.

At approxi natel y noon, Larry Mackey encountered two groups of
organi zers. The first included Luis Gonzal es, Pabl o Segoviano and Arturo
Rodriguez in a field just south of the packing shed. Both Mackey and Gonzal es
testified that the incident occurred at 12: 00 p.m on August 29. Accordingly,
| find that the group was not entitled to take access at that tinme in that the
noti ce had not yet been filed. Mackey told the organi zers to | eave. They |eft
the field, Mackey testified that his watch read 12: 05 when the organi zers
departed. | credit his testinony.

Mackey testified that he i medi ately received a call regardi ng a second
group taking access in another field. According to Mackey, he sped to the
other location, neeting Gl berto Rodriguez, Speedy Sal azar and Fer nando
Gaytan. Wth the assi stance of other security personnel along with the
ranchers' sons, Mackey ushered the group out of the field. According to
Mackey, his encounter wth the organi zers lasted 3-4 mnutes before they |eft
the field. Mackey testified that the organi zers departed by 12:15 p.m
G lberto Rodriguez testified that the organi zers remained in the field 10-15
mnutes. Qediting Rodriguez's estinate and Mackey's cal culations, | find that
this group of organizers entered the North 40 at approxi nat el y noon. Agai n,
this attenpt was nade prior to the UPWs filing its notice. | therefore find
that the ejection of the group did not violate Section 1153(a) of the Act.

The August 30 access attenpts present a nore confusing situation. Quz

Martinez credibly testified that he and Saul Martinez attenpted to

68/ Ironically, Brewer allowed Martinez to enter the property.
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talk to workers in a field near the packing shed on August 30, at 12:15 p.m
Martinez stated that the workers were sitting down when they entered, perhaps
just having finished eating, Martinez could not renenber the day of the week,
but he stated that it was one day before the el ection.

| find that Martinez nust necessarily have confused the date of the
access attenpt. It is undisputed by a majority of all parties' wtnesses that
the workers ate at 10:00 a.m on August 30 in the conpany conpound. (A
di scussion appears in a follow ng section regarding that common | unch.) Thus,
if Martinez viewed workers finishing lunch, he nost likely did so on a day
other than August 30. Had the attenpt been nmade at 12:15 on a day before
August 30, the Enpl oyer rightfully coul d have rejected the attenpts because of
the absence of a filed notice of intent to take access,

| therefore find that the incident described by Martinez did not
violate the Act.

Raul Gonzal es, Carlos Maya and G etchen Laue nade an access attenpt on
August 30. According to Gonzales the attenpt was at noon and the workers were
not eating at the tine. Maya testified that it occurred at 12:15 p.m and the
workers were eating. As (Gonzal es, Maya, and Laue approached the conpound gat e,
(Gonzal es observed the conpany owners (Shig Yamanot o, Mim Yanai chi, and Ji my
Yananot 0), Bob Triebsch, Lee Brewer, his assistant, and Merced Duarte inside.
He al so observed ALRB agent Paul Garcia at the gate. Laue spoke for the group.
Both Maya and Gonzal es wore WFWhbuttons and pi nned pi eces of paper with their
nanes affixed. Neither Maya nor Gonzal es understood the English conversation
that took place between Laue and Conpany representatives. Maya testified that
Laue wore a badge, but he did not notice whether her nane was on the badge.

Both Maya and Gonzal es testified that access was deni ed, but
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nei t her knew t he reason.

Board agent Mri Ueda testified that he remained at the gate during the
common | unch between 10: 00 a.m and 11: 00 a.m According to his credited
testinony, the UFWdid not attenpt to take access during that common | unch
hour. However, the events occurring after that hour are not clear on the
record. Getchen Laue did not testify at the hearing. So | amleft wth the
testi nony of Maya and Gonzal es. Both Maya and (Gonzal es were exceptional |y
credi bl e w tnesses throughout the hearing. However, they were unable to
testify to the conversation Laue had w th Gonpany personnel. Further, they
were unabl e to state whether Laue's identification conplied with the Board' s
Regul at i ons. &9/

Under these circunstances, | amconpel led to find that the UPWdid not
sustain its burden of proof wth regard to this particul ar incident

The final incident was related by Segoviano. He testified about an
attenpt inafield at noon on August 30 wth Arturo Rodri guez and Raul
Gonzal es. Segoviano stated that the workers were eating at noon. In that |
have found that the workers were not eating at noon in the field on August
30, o and al so that Gonzal es was attenpting access el sewhere at that hour, |
do not credit Segoviano' s testinmony. | therefore find that the UFWagai n has
fallen short in sustaining its burden of proof.

The conbi ned efforts of General Gounsel and the UFWhave failed to

establ i sh an access violation on either August 29 or 30. A though

&9 Section 20900(e)(4)(B) states in pertinent part: Qganizers

shal | al so wear a badge which clearly states his or her nane and the nane
of the organization which the organi zer represents.

o See di scussi on of (bjection 10.
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consi der abl e confusi on appeared in the testi nony concerning dates, the UFWs
right to take access occurred after 12:20 p.m on August 29, Further, the
comon | unch situation on August 30 clearly defined where the enpl oyees ate on
that day. And August 30 was the | ast avail abl e access day.

| therefore find no violations of the Act.

F. WP 25. (hjection 6 —Payrol | List

Shig Yananoto testified he spent several hours conpiling the |ist of
eligible enpl oyees fromindividual identification cards, conpensating record
cards and the phone book. He al so asked other workers for infornation.

Through no fault of the Enpl oyer, the UFWdi d not receive the |ist
until August 30. Fromthe list, Angela Betancourt and G etchen Laue were
unable to find the first |isted name because of an error on the list. However,
their attenpts were nai nly hanpered by the | ateness of the hour. They
contacted one other person on the list before quitting for the day. And that
was the last day they could use the |ist.

An enpl oyer is expected to exercise due diligence in obtaining and
suppl yi ng nanes and addresses of workers. The enpl oyer has the burden of
justifying any discrepancies inthe list. Were the list is deficient due to
gross negligence or bad faith of the enpl oyer, an el ection may be set aside on

the union's show ng of actual prejudice. Yoder Brothers, 2 ALRB No. 4 (1976);

TomBuratovich, 2 ALRB No. 11 (1976).

In the present case, | find that the enpl oyer exercised due
diligence in conpiling the list. Further | find that the UFWdid not
establish actual prejudice arising fromtheir use of the list. Their
organi zational efforts nainly were discouraged by the | ateness of the hour
and day. | therefore dismss this paragraph of the CGonpl ai nt and

(hj ecti on.
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G WP 26 —Nackey-Bet ancourt Encount er

Larry Mackey delivered copies of a tenporary restraining order,
translated i nto Spani sh, to a group of pickets on or about August 27 or 29,
According to Carl os Maya' s testi m)ny,7—1/ Mackey encountered a group of adults,
who refused to accept the orders. Maya further stated that he saw Mackey put
his hands on Angel a Betancourt's shoul ders. Miya testified that Mackey "didn't
exactly shake her."

By her own admi ssion, Angel a Betancourt net Mackey's efforts by spitting
in his face. Qearly, that was a very provocative act on Ms. Betancourt's
part. Further, she ran after himtelling himto hit her again. She al so
recal l ed | eaving out inportant details in the declaration she gave the day
followng the incident. In the declaration, she neglected to state that Mackey
har assed and chased her children. She enphatically stated that point during
her testinony. | have difficulty believing nuch of her testinony.

| conclude that she spat at Mackey, while the |atter placed his hands
on her shoul ders. Mackey quickly left and she followed him The incident is
unfortunate in human terns, but does not constitute a violation of the Act.

H WP 27, (hjection 1 -- Refusal to Rehire URPW Supporters;

The Termnation of Espiridi onSal azar

The UFWhas been negotiating a contract wth Patterson Farns since its
1976 certification by the Board. In that tinme the UPWhas never had a contract
w th the Enpl oyer. As negotiations continued in 1978, follow ng a settl enent

agreenent in 1977, the UFWdecided to strike on

71 Again, | commend Carlos Miya for his basic honesty.
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August 11.

The Gonpany found itself wthout a significant nunber of workers for
the harvest. The apricot harvest, which occurred at the end of
July, was done wthout the services of the UPWworkers except for Raul
Gonzal es. The Conpany, in a Ietter7—2/ on July 5, confirned the fact that
the refusal by UPWworkers would in no way affect the existing seniority
list contained in the settl enent agreenent. The pernanent resol ution of that
guestion was to be the subject of future negotiation.

Subsequent to the August 11 wal kout, the Enpl oyer took vari ous
steps to secure enpl oyees to work the harvest. According to Mim Yanai chi,

IettersB/ offering work to the strikers were passed out on the pi cket

line on the first day of the strike. No UPWpicket who testified admtted
recei ving such an offer. Mbst significantly, a strike was goi ng on. The

Enpl oyer' s action attenpted to undermne the UFWs nobi | i zati on of support for
its frustrated attenpts to negotiate a contract wth the Enpl oyer. A though
the Enpl oyer had a clear right to find workers for the harvest, the strikers
did not |ose the protection of the Act even though they refused offers of
reinstatenent. "[T]o hold otherw se... would require persons...to forsake
their legitinmate protests evidenced by their picketing activity and to becone

strikebreakers..." lonial Press, Inc., 204 NLRB No. 126 (1973). See al so

NRBv. Sratford Furniture Gorp., 202 F. 2d 884 (5th dr. 1953). | treat all

subsequent offers nmade by the Gonpany during the strike in the sane nanner.

The workers were not required to return to work during the strike,

2 Enpl oyer Exh. 78
£ Enpl oyer Exh. 50
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The history of the UFWat Patterson Farns requires further el aboration.
In 1975, the Enployer ran its operation wthout any UFWinvol venent. During
that year the ALRA was created. The UFWsuccessful |y organi zed Patterson Farns
and won an election in 1975. The results of that election were certified in
1976. | credit the conversations Pabl o Segoviano testified to, regardi ng
Yananot o' s ani nus towards the union in 1975. Yananot o warned Segovi ano about
UFWorgani zers, urging Segoviano to tell workers to vote agai nst the UFW
Yananot o al so encouraged Segoviano to offer better treatnent to the Teansters.
And when Segovi ano refused to be a Conpany observer at the election, his
rel ationship wth the Conpany deteriorated dranatical ly.

| further credit the conversations Espiridion Salazar had with
Yananot 0. Yamanoto told Sal azar in 1975 that he would not plant as long as the
Chavez union renai ned at Patterson Farns. There were other threats. Mst
telling perhaps was Yananoto' s prophecy that he woul d

never sign a contract wth the UFW | cannot think of a nore forceful

. . 74/
way to convey ani nus towards a union. —

To add to ny finding of aninus, | find that the Enpl oyer had full
know edge of the UFWaffiliation of all individuals |isted in paragraph 27.
Pabl o Segovi ano has al ways been the pivotal figure at Patterson Farns. He has
served as President of the ranch coomttee these past several years. Qher
nenbers of the ranch coomttee have included QGuz B. Martinez, Carl os Mya,
Luis Gnzal es, Raul Gonzal es and Julian |zquierdo. The entire Medina famly

appeared on the picket line during the strike.

el As previously stated, Patterson Farns never has signed a

contract wth the UFWduring the past five years since the el ection.
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Ansel ma Segoviano, Pablo's wife, picketed on a daily basis. Awlia |Izquierdo,
Julian's daughter-in-law picketed every day. Mel ania Saucedo had a cl ose

rel ationship to the Segovi anos. She and Pabl o' s daughter, Angel a Betancourt,
were the godnot hers of each other's children. Dol ores Gonzal es pi cketed
regularly and was narried to ranch coormttee nenber and organi zer Luis
Gonzales. Rufina Garza and Hida Mlla, Carlos Maya' s daughters, were active
UFWnenbers. The Gaytans were visibly and cl osely connected to the Segovi anos.
Qubillo was hired by and transported to the farmby Segovi ano.

Moreover, this group of UFWsupporters spent considerable tine with
each other during those years of negotiations. Further, Patterson Farns rarely
enpl oyed nore than 100 enpl oyees. The URWsupporters were very visible. Thus,
| find that the owners of Patterson Farns knew who supported the UFWand
expressed ani nus towards the UWFW

The Gonpany nade anot her attenpt to offer work. On August 12 or 13, Lee
Brewer delivered a letter to Pabl o Segovi ano, asking himto report back to
work. There is considerabl e dispute whether the letter al so offered work to
Segovi ano’s cust onary honeydew nel on crew Neither Segovi ano nor Angel a
Betancourt, who read the letter, recalled that |anguage. Neither Yananoto, the
signer, nor Yamai chi could renenber if the offer extended to the crew Brewer,
the drafter of the letter, testified that the letter offered both Segovi ano
and his crewwork. | found Brewer to be a nost unreliabl e wtness, not
crediting nuch of his testinony. Based on the inconcl usive nature of the

testinmony, | find that the offer extended only to Pabl o Segovi ano. ~

] Again | reiterate ny finding that the enpl oyees woul d not be obliged
to abandon their strike activities because of an offer of enpl oynent.
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As Wnfair Labor Practice 27 and (bjection 1 relate to a refusal to hire
and | ayoff prior to the strike, | amunable to find sufficient proof on the
record as a whol e. The 1977 settl enent agreenent and its subsequent
i npl enentati on was a very confusing i ssue on the record. 1977 was the first
year the parties operated under that agreenent. 1977 was greatly affected by
the draught. Managenent nade certai n decisions that year which were dictated
by the draught. The farmwas receivi ng 60-80%]I ess water than in previous
years. The Conpany noved prinarily into nelons, planting and harvesting far
fewer acres. The heavily labor intensive cauliflower crop was elimnated. That
crop in previous years provided year round work for nany enpl oyees. There were
two cauliflower harvests each year along wth the attendant activities
acconpanyi ng pl anti ng and harvesti ng.

Further, Bob Triebsch's uncontradicted testinony reveal ed that the
enpl oyees were cal l ed back by crew He explained that this necessarily
affected the literal translation of the settlenent agreenent. Thus, |ess
senior nenbers actually could return prior to nore senior nenbers. Further, he
stated that the UFWhad agreed to this arrangenent.

The settl enent agreenent al so provided that Pabl o Segovi ano woul d wor k
an equal nunber of hours as foreman A fredo Del gado. However, Triebsch
explained that the tally of hours could only occur after an entire season.
Segovi ano worked sporadically in 1977 and 1978. | do not find that the
Enpl oyer necessarily violated the settlement agreenent in relation to
Segovi ano. Wth the evidence presented, an inconpl ete record is the end
result. General Gounsel and the WFWhave not net their burdens of proof wth
regard to pre-strike discrimnation.

Furthernore, Pablo Segoviano is specifically nentioned as a
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super vi sor7—6/ inthat settlenent agreenent. Hs testinony reveal ed that he
served as a foreman from 1969-1977. He hired nany enpl oyees during that tine.
He instructed themhowto do their work. Further, he recommended the pronotion
of workers. He received a daily salary as foreman as opposed to the nornal
hourly pay. He had the job title of foreman. The record is replete wth

evi dence of Segovi ano' s supervisory authority. From1969- 1977, Segovi ano' s

work required his exercising i ndependent judgnent. Anderson Farns Go., 3 ALRB

No. 67 (1977); Md-Sate Horticulture Go., 4 ALRB No. 101 (1978). Further, his

fell owworkers al ways considered himto be a supervisor. Gerbes Supernarket,

Inc., 213 NLRB No. 112 (1974). | therefore find Pabl o Segoviano to be a
supervi sor and not entitled to the protection of the Act.

O Septenber 6, Patterson Farns recei ved what purported to be an
uncondi tional offer to return to work from14 V\orkers.ﬂ/ The Enpl oyer's expert
W tness, Sherwood Morrill, testified that the six signatures were not in fact
affixed by those persons. Hida Milla and Gerardo Gaytan are the only
remai ning signatures still under consideration on that docunent. Gerardo

Gaytan did not testify at the hearing. Because | did not receive

o Section 1140.4(j) of the Act provides:

The term"supervisor” neans any individual having the authority, in the
interest of the enployer, to hire, transfer, suspend, |ayoff, recall, pronote
di scharge, assign, reward, or discipline other enployees, or the
responsibility to direct them or to adjust their grievances, or effectively
to recommend such action, if, in connection wth the foregoi ng, the exercise
of such authority is not of a nerely routine or clerical nature, but requires
the use of independent | udgnent.

L See BEnpl oyer Exh. 72 and GC Exh. 5. As previously discussed, six

nanes have been di smssed fromparagraph 27 of the conplaint: Henry D
Del gade, Fernando Gaytan, |sodoro Gaytan, Mario Gaytan, |sodoro Gaytan, Jr,
and Maxi mno Medi na.
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credi bl e evidence that Gerardo Gaytan unconditionally offered to return to
work, | dismss his nane fromparagraph 27. M. Mrrill's credited testinony
reveal ed that Gerardo Gaytan did not sign the docunent.

However, Hida Milla naintai ned that she signed the docunent.
A though Mrrill testified that she did not, | find that she intended that
the appearance of her nane on Enpl oyer Exh. 72--G C Exh. 5 be an
uncondi tional offer to return to work.

The ALRB and NLRB treat economc strikers in the sane nanner. The

striker continues as an enpl oyee of the struck enployer. Santa Qara Farns, 5

ALRB No. 67 (1979); Kyutoku Nursery. Inc., 3 AARB No. 30 (1977).

The US. Suprene Gourt, inits decisionin NLNRB v. Heetwood Trailer

(., 389 US 375, 378 (1967), discussed the underlying reasons for the right
to reinstatement for strikers.

If, after conclusion of the strike, the
enpl oyer refuses to reinstate striking

enpl oyees, the effect is to di scourage

enpl oyees fromexercising their rights to
organi ze and to strike guaranteed by ...the
Act .

The Qourt further stated:

This basic right to jobs cannot depend upon

job availability as of the nonent when the

applications are filed. The right to

rei nstat enent does not depend upon technicalities

relating to application. Oh the contrary,

the status of the striker as an enpl oyee
continues until he has obtai ned "other regul ar

and substantial ly equival ent enpl oynent."  (1d. at 381)

See also NRSv. WC MQiaide, Inc., 552 F.2d 519 (3rd dr. 1977).

The ALRB, in Santa Qara Farns, supra, approved the Suprene Court's

approach, citing Trinity Valley Iron and SSeel . v. NLRB, 410 F. 2d
1161 (5th dr. 1969):
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Respondent was nade aware during the course of
negotiations that all strikers wanted to
return to work. Such a statenent by the

enpl oyee' s certified bargai ning representative
suffices. An offer froman individual worker

I S unnecessary.

| find that the strikers who signed Enpl oyer Exh. 72--G C Exh. 5 acted
ingood faith in submtting their unconditional offer to return to work. The
fact that Hida Mlla' s signature was a forgery was a nere techni cality.7—8/ The
Enpl oyer was put on notice that this particular group of workers offered to
return to work.

The right of an enployer to refuse to rehire based on sound busi ness
reasons renai ns a nanagerial prerogative. However, the failure to rehire by an
enpl oyer exhibiting an antiunion attitude, in the absence of other valid
reasons, nust necessarily lend strong weight to a finding of discrimnation.

NRB v. Wllians Lunber Go., 195 F.2d 669 (4th dr. 1952). The General

Gounsel nust establish that the refusal was pretextual. Sahara Packing (., 4

ALRB No. 40 (1978)

Wien Mim Yanai chi was questi oned about the repl acenent of striking
workers, he stated, "You can't say one person took the pl ace of another in our
kind of operation. You can't say one perrmanently repl aced another." Yananoto
al so stated that sone tasks of striking workers were not covered by ot her
workers. Yanaichi testified, "V just hired bodies to get the shed working,
not repl aci ng anybody either the day or day after the strike. V& really didn't
repl ace anybody until we talked to the attorneys to see the right procedure."”
Fromthe above testinony, | find that the

L See lnre Quality and Service Laundry, Inc.,39 NLRB 970 (1942),

where striking workers who coomtted crines retained their right to
rei nst at enent .
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striking enpl oyees were not pernmanently replaced. | find that Enpl oyer
Exhibits 79 and 80 were prepared for purposes of the hearing and bore no
rel ationship to actual pernanent repl acenents of strikers. | find that the
Gonpany di scrimnated agai nst these strikers, offering | oner paying
positions at the end of the strike. The record is replete wth evidence
est abl i shi ng uni on ani nus and know edge of uni on nenber shi p.

In examning the Sipulation, paragraph 7 established that on
Septenber 7, Carlos Maya, who left the Gonpany earni ng $3. 75, was

offered a job in the packing shed for $3.20 per hour. M. Mya responded
by IetterE/ refusing the job because of the insufficient wage. The NLRB,

in approving the Lai dl aw doctrine, has determned that enpl oyees are entitled
to earn the sane wages and benefits they received before the strike. H &

B nch Go., 188 NLRB No.98 (1971); Qiffin Weel (.. 136 NLRB No, 144 (1962).

| find that the offer to Carl os Maya was not one of substantially equival ent

enpl oynent. NLRB v. Heetwood Trailer (o., supra.

Paragraph 8 of the Stipulation reveal ed that Rufi na Garza received the
sane $3.20 per hour offer her father, Carlos Miya, recei ved on Septenber

7. By Ietter,@/

she refused the job of fer because the wage was too | ow
Rufi na Garza earned $3.50 per hour before going on strike. She had worked
for the Gonpany since 1968. | find that the offer was not substantially
equi val ent to her forner job.
Paragraph 9 of the Sipulation reflected that Hida Villa was offered a
field position on Septenber 12, for $3.20 per hour. She earned $3.35 before

the strike. | find that this offer was not one of a substantially

' PW-GC Bxh. 27.

8 FW-GC Exh. 28.
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equi val ent position.

Paragraph 11 of the Sipul ation showed that
Dol ores "Lol a" Gonzal es, previously earning $3.50, was offered a field
position for $3.20. | again find that the reduction i n wages does not neet
requi renents established by the NLRB.

Paragraph 12 of the Sipul ati on showed that Luis Gonzal es, a Patterson
Farns enpl oyee since 1960, previously earning $3.50 per hour, was offered a
packi ng shed job for $3.20. Further, M. Yananoto testified that Eddi e Sol arez
repl aced Luis Gonzal es in the packing shed, but not in his irrigating
posi tion. The $3.20 packi ng shed job was not a substantially equival ent
posi ti on.

An examnation of paragraph 13 of the Stipulation and Attachnment B
showedt hat Guz B. Martinez, on Septenber 25, was offered a position on the
field crew No hourly amount was di scussed. M. Martinez did not report for
work. He thereby refused a potentially equival ent job.

Fnally, in examning paragraph 14 of the Sipul ation, Raul
Gonzal es was not offered work after being notified on Septenber 7 that his
position was permanently filled. Having offered to return to work, he was
entitled to reinstatenent. | so find.

The renai ning workers listed in paragraph 27, Isidro Qubillo, Martin
Tovar, Qoria Tovar, Ansel ma Segovi ano, Anelia |zquierdo, Ml ani a Saucedo,
Tubursia Medina, Maria Medina, and Julian |zquierdo, did not offer to
return to work after the strike. Because of their omssion, no relief can
be offered to them

Fnally, EspiridionSalazar, a signer of GC Exh. 5--Enpl oyer Exh. 72,
was not offered work after the strike. He was notified by the Conpany on
Septenber 7 that he woul d not be offered future enpl oynent "...as a result
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of certain violent acts...commtted agai nst our enployees..." Athough Sal azar
was later acquitted by a Superior Gourt jury in Sanislaus Gounty, Yananoto
and Yanai chi clainmed to believe he was responsi bl e for shooting at the crew |
find their belief reasonabl e based on the investigation they conducted after
the incident. They tal ked to workers and security personnel who had been in
the area at the tinme. Honest belief on the part of the enpl oyer that the

stri ki ng enpl oyee engaged i n m sconduct provi des adequat e defense to a charge

of discrimnation. Rubin Brothers Footwear Inc., 99 NLRB 610 (1952). The

General Gounsel then has the burden to prove that the conduct did not in fact
occur .

Presenting the proof of acquittal does not sustain that burden.
Gimnal convictions require a nuch higher standard of proof, proving guilt
beyond a reasonabl e doubt. Sal azar admttedly shot his rifle in the area of
his house. He was seen carrying a rifle inmedi ately after the all eged
incident. Wthout naking a finding that he shot at the crew, | find that the
Gonpany owners' belief of his cul pability was honest and reasonable. | further
find the cavalier use of firearns to be deplorable. | therefore offer no
relief to M. Sal azar.

I1. The Hection (hjections

A (bjection 2 —Wet her PFEA Vs Enpl oyer Dom nat ed;

(hj ection 7 -- Wiet her PFEA Represented No- Lhion on Bal | ot

Nb evi dence was presented in the heaving to connect the PFEAw th the
owlers of Patterson Farns or other admtted supervisors or agents of the
Enpl oyer. However, a very confusing picture was painted by Merced Duarte, the
nman who concei ved the PFEA No nore than three nenbers ever participated in

the Association's two neetings. A though Duarte
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forned the Association in 1975, he never drafted a constitution or by-|aws.
And by far the nost suspicious circunstance of all, during his one day sol o
effort in gathering signatures for an el ection, he garnered nore than 50
signatures in a very short ti ma.s—ll Wen the el ection rol | ed around,
only three workers voted for the PFEA8—2/

Section 1153(b) of the ALRA parallels Section 8(a)(2) of the NNRA The

N.RBin Hot Point Dvision, 128 NLRB 788 (1960) stated that the purpose of

8(a)(2) istoinsure that an organi zation purporting to represent enpl oyees in
col | ective bargai ning not be subject to control by an enpl oyer, or be so
dependent on the enployer's favor that it woul d be unabl e to gi ve whol ehearted
support to the enpl oyees it represents.

Domnation is defined as support of or interference wth a | abor
organi zation by an enpl oyer anounting to control of the organization. Hershey

Metal Products (o.. 76 NLRB No. 105 (1948). However, the test commonly used by

the Board to determne whether an organi zation is domnated by an enpl oyer "is
not an obj ective one but rather subjective, fromthe standpoi nt of the

enpl oyees”. NLRB v. Tappan Sove (0., 174 F.2d 1007 [6th Qr. 1949).

Domnation and interference nay "be inferred froma course of

conduct even though no overt acts are proved'. NLRB v. dinton Wol en Mg.

(.. 141 F.2d 753 (6th dr. 1944). In NLRB v. General Shoe Gorp. .

8y During ny five years view ng ALRB el ections, | have observed
uni ons spendi ng vast anmounts of organizational tine to get very few
signatures. Duarte, on the other hand, wthout an ability to articulate a
clear purpose for his organi zati on, was del uged wth signatures on the
only day he tried. | nust either applaud M. Duarte, or assune | heard an
I nconpl ete story, or believe in nagic.

82 | amleft wth the conclusion that the workers |iked

el ections nore than the PFEA



192 F.2d 504 (6th dr. 1951), the court stated that a violation wll be found
if the fornmation of the union was stinul ated by managenent .
The ALRB has denonstrated a simlar approach to the i ssue of enpl oyer

domnation. In Bonita Packing ., 3 ALRB No. 27 (1977), the Board exam ned

whet her the "degree or nature" of the invol venent of the enpl oyer in the | abor
organi zation was such that it intruded upon the free exerci se of the
enpl oyees' rights under Section 1152 of the Act.

The record is devoid of direct or circunstantial evidence |inking the
PFEA w th nanagenent. Thus, the only inquiry concerns the status of enpl oyees
Lupe Ramrez and Pete Rodri guez, the two other nenbers of the PFEA

Lol a Gonzal es testified that she worked with Lupe Ramrez from1972 to
1978. onzal es stated that Ramrez gave her orders regardi ng naki ng boxes,
taki ng breaks, and doi ng outside work. Ms. Gonzal es al so testified that Lupe
kept track of workers' hours and passed out checks. At tines Lupe worked al ong
si de ot her workers, maki ng boxes, packing nel ons, sweeping the floor or
cleaning the yard. Bther MimYamaichi or Mtzi Yananoto was al ways present
over seei ng the packing operation. Ms. (onzal es testified, "I believe Yananot o
was at the shed to tell Ramrez to tell us what we have to do."

Rufi na Garza, who worked wth Lupe Ramrez, testified that Lupe gave
the creworders including howto weed and thin, and to go fromthe field to
the shed. Garza testified that Lupe called the crew back to work, gave out
checks, announced a | ay-off and told the workers when nel ons ended, then
telling themof an alternate job. Garza further stated that she did not know
whet her Lupe had a job title. Further Garza said that Yamai chi never told her

Ramrez was in charge when he was absent.
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Yamanot o testified that Lupe Ramrez was a rank-and-file enpl oyee,

recei ving $3. 75 per hour. Forepersons were paid a flat daily rate. 83/ In

August, she worked as a tinekeeper, box naker, nel on packer and transl ator.
Yananoto further testified that prior to 1977, while running a wonen's crewin
the field, Lupe Ramrez worked al ong si de Yamanoto. According to Yananoto, she
never reconmmended that an enpl oyee be termnated, and she had no authority to
hire, fire, discipline, or recommend such acti on.

During her work in the shed, either Mim Yamaichi or Mtzi Yananoto
was al ways present supervising the crew According to Yamai chi, Lupe served
as a conduit of orders fromthe owers to the crew nenbers. She often told
themabout returning to work or new assi gnnents.

Froman examnation of the record evidence, Lupe Ramrez | acks
supervisory indicia. She has no authority to hire, fire, discipline, or

recommend such action. MQoy's Poultry Services, Inc., 4 ALRB No. 15 (1978 )

Further, she exercises no i ndependent judgnent. Md-Sate Horticulture Go., 4

ALRB No. 101 (1978 ). Her high visibility anong the work force does not nake
her a supervisor. Dairy Fresh Products, 2 ALRB No. 55 (1976 ). Uhder the

circunstances, | find Lupe Ramrez to be a rank-and-file enpl oyee.

Pete Rodriguez drove a tractor, irrigated and worked in the shed and
shop according to Yamanot o' s testinony. Yananoto stated that Rodriguez al so
served as a nessenger of orders, having no authority to hire, fire, or
di scipline enpl oyees. Julian |zquierdo testified about receiving orders
fromRodri guez, but conceded that the orders originated fromJi my
Yananot o.

Fromthe evi dence presented, Rodriguez possesses none of the

83/ Pabl o Segoviano testified that he had been paid a daily wage
for nany years.
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requi site supervisory authority. I find Rodriguez not to be a supervisor as
defined by the Act.

Thus, | amleft wth the very sketchy and i nconpl ete facts regarding the
rise and fall of the PFEA The Regional Drector nade a finding in August,
1978, that the PFEA established a sufficient show ng of interest to trigger an
el ection and be placed on the ballot. The UFWapparent|ly had no nore
information then regarding illegal domnation than it had once this hearing
comrenced. No evi dence was presented to nake out any connection between
Patterson Farns nanagenent and the PFEA | have further found that the three
participants in the PFEA although | ong-tine enpl oyees, friendly towards
nanagenent, were not supervisors as defined by the Act. Whder the
circunstances, | find no nerit in either ojection 2 or 7.

B. (hjection 3 —Wiether Security Quards Harassed, Threat ened

Intimdated UAVJ P ckets

The evi dence reveal s an i ntensive presence of security personnel, but
not necessarily an intimdati ng one. The Enpl oyer hired a teamof | abor
consul tants and security types to assure the harvest of crops and the
protection of its enpl oyees.

As previously discussed, the security effort of photographically
docunent i ng everyt hi ng becane excessive. That continuing surveilling eye
interfered wth the strikers' rights. However, an examnation of the other
techni ques used pronpts a contrary concl usi on.

The noi senaki ng nachi nes were used to drown out obscenities comng from
the picket Iine. UPWw tnesses Miya and Tei xeira testified that the younger
nenbers on the picket line used foul |anguage. | exam ned Enpl oyer Exhibits 28
and 29 and found the | anguage to be offensive. The Conpany's attenpt to bl ock

out those sounds does not seem unreasonabl e.
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Aside fromArturo Rodriguez's testinony regardi ng August 30, no other w tness
testified that the pickets were trying to communi cate wth the workers about
the upcomng election. | further find that any dirt stirred up by the noi se
nachi nes was uni ntentional .

The al | eged conversations and i ncidents between Brewer and Pancho
Segovi ano, al though unfortunate, had no apparent effect on the el ection.
VWrkers were not in the inmediate vicinity. Having found both w tnesses to be
so unreliable, | have difficulty believing the accusation and the denials. |
discredit both, and nerely conclude that the UPWdid not neet its burden wth
regard to these incidents between the two nen.

The rubber chi cken-porcel ain pig episodes are of a simlar character.
The personal grudge nmatch between the Segovi anos and Lee Brewer seened far
renoved fromthe el ection. Mich of the conpl ained of activity occurred prior
tothe filing of the petition for certification. Athough the Board has never

adopted the principles spelled out by the NNRBin Ideal Hectric & Mg. (o.,

134 NLRB No. 135 (1961).

| find these quarrels too renote in affecting the results of the
el ecti on.

| thus find that (ojection 3 lacks nerit. However, | amforced to
coment on the sad state of affairs where a farmowner feels conpelled to hire
security personnel . The appearance of an arnmed canp adversely affects the
consci ousness of all people. However, the NLRB condones such activity when
there is a showng that the guards were hired to protect property and non-
striking enpl oyees agai nst strike violence. Sark Geramics, 155 NLRB No. 120
(1965) .

C (hjection 5 -- Wether Persons Here Hred to Vote

The Enpl oyer was faced wth a ripe nelon crop wthout having a crewto
harvest it. Gfers were nade to Pabl o Segovi ano to cone back to
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wor k the honeydew nel on harvest. None of the UFWsupporters, who in past

years harvested honeydew nel ons, reported for work during that tine.
To violate Section 1154. 68—4/ of the Act, an enployer nust wllfully
arrange for persons to becone enpl oyees for the purpose of voting. Mrio

Sal khon, Inc., 5 ALRB No. 44 (1977). In such a case, the objecting party nust

establish by substantial evidence in the record as a whol e that the enpl oyer's
prinary notivation in hiring the new enpl oyees was to enabl e themto vote.

NLRB v. PutnamTool CGo., 290 F.2d 663 (6th Ar. 1961).

| find that the UFWhas not net its burden. Yananoto hired the
| abor contractor's crew and the others to work a crop that needed
harvesting. Fromthe record, that clearly was his prinary notivation.

D (pjection 8 -- Wether the Regional Drector |nproperly

Drected an Hection

h August 23, Merced Duarte filed a petition for certification wth the
Sacramento Regional Ofice. He also filed a "Declaration by Representative of
Purported Labor O gani zation."

The Regional dfice began an admnistrative investigation pursuant
to Section 20300(j) of the Board' s Regul ations. The Regional Gfice's
i nvestigation went beyond the requirenents of Section 20300(j)(2) of the
Regul ations, which requires determni ng adequat e enpl oyee support to
warrant conducting an el ection.

nh August 24, Dol ores Huerta advi sed Board agent Mel endez that the
PFEA was enpl oyer dom nat ed and Mel endez shoul d "get off his butt and

investigate." The UFWnever filed declarations regardi ng the enpl oyer

84/ That section provides:

_ 1t shal | be an unfair |abor practice for an enployer or |abor organi-
zation, or their agents, wllfully to arrange for persons to becone enpl oyees
for the prinary purpose of voting in el ections.
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dom nation accusation pursuant to Section 20300(j) (4) &

of the
Regul at i ons.

Nevert hel ess, the Regional D rector dispatched agents to Patterson
Farns to interview sone of the workers who signed the petition. Afiter Ml endez
recei ved reports back fromthe three interview ng Board agents, he concl uded
that the PFEA established a sufficient showng of interest. Ml endez testified
that he received no evidence of enpl oyer assi stance.

Thus, the regional office went beyond its duty in investigating the
enpl oyer assistance issue absent any filing of declarations by the WW
Further, the Regional Drector's determnation of the adequacy of
the show ng of interest to warrant the conduct of an election is not
revi enabl e. 8/

| therefore find no nerit in (bjection 8.

E (pjection 9 -- Chall enged Bal |l ot Procedure

After the UFWsupporters voted, Carlos Miya chal | enged al | ot her

voters on the grounds that they were hired to vote in the el ection. 8

85/ That section provides in pertinent part:

Any party which contends that the show ng of interest was obtai ned
by...enpl oyer assistance,...shall submt evidence in the formof declarations
under penalty of perjury supporting such contention to the regional director
wthin 72 hours of the filing of the petition...Wen the evidence submtted to
regional director gives himor her reasonabl e cause to believe that the
show ng of interest nay have been tainted by such msconduct, he or she shall
conduct an admni strative investigation.

86/ Section 20300(j)(5) of the Regul ati ons.

87/ Section 20355--Chal l enges, states in pertinent part:

(a) Any party or the Board agent nay chal | enge, for good cause shown, the
eligibility of any person to cast a ballot. God cause shown shall consist of
a statenent of the grounds for the chall enge, which shall be supported by

evi dence submtted subsequent to the closing of the polls, (enphasis supplied)
See Enpl oyer Exh. 4.
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Mel endez testified that he caucused wth other Board agents and deci ded t hat
the bl anket chal l enge was "frivol ous". The Board agents all owned al | subsequent
voters to vote who were on the eligibility list.

The judgnent of the Board agents appears sonewhat prenature. Section
20355(d) of the Regul ations reads:

Subsequent to the balloting but prior to the tally
of ballots, the Board agent supervising the

el ection shall have discretion to rul e upon

chal l enged ballots on which all parties agree that
there is no factual or |egal dispute, or to accept
w thdrawal of any chal l enge by the party naki ng

t he chal | enge.

Moreover, inthis case, alegal dispute still existed. However, | have
al ready determned that these enpl oyees were hired to harvest a crop, not vote
inthe election. Thus, whether the Board agents shoul d have voted all the UFW
chal I enged voters subject to chal | enge becones a noot question, not affecting
the outcone of the el ection.

Further, the UFWw tnesses provi ded no proof of eligible voters who
wer e di senfranchi sed by procedures foll owed by the Board agents. These
w tnesses dealt in nunbers, not real nanes and reasons why they were entitled
to vote.

The incident involving Pabl o Segovi ano and Robert Canacho was
unfortunate. Apparently Segovi ano's suggestion that Canacho allowall UWW
peopl e to vote subject to chall enge angered Canacho. | find that Canacho did
touch Segovi ano, but not in a threateni ng nanner. Segovi ano testified that
Carmacho did not physically prevent anyone fromvoti ng.

Further, David Rodriguez's reading Section 1151.6 of the Act to
assenbl ed voters was not inproper. He was nerel y enphasi zi ng t he
i nportance of not interfering wth Board agents conducting el ecti ons.

Inall, I find that the Board agent's conduct of the challenged

bal | ot procedure did not affect the outcone of the el ection.
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F. (jection 10 -- Wiether Agents Interfered wth UFPWAccess R ghts on

August 30

Wien the Board agents arrived to informthe workers of the postponenent
of the election, they found themal ready assenbl ed i n the conpany conpound.
They al so di scovered a pl an concei ved by the enpl oyer to have all enpl oyees
eat together that day. Yamanoto gratuitously clained that the special |unch
had been establ i shed to enhance UPVM access rights. Duarte al so indicated that
the enpl oyees were "afraid.”

The UFWprotested the arrangenents fromthe begi nning. However, the
Board soon becane invol ved in working out the details. The UFWbegan
participating, requesting that eight organizers be allowed into the conpound.
The arrangenents further invol ved Sacranento Regional Director Frank Gent,
who told attorney Tishy that two pieces of identification would be required
for organizers.gy Board agent Garcia testified that two pieces of
I dentification had never been required in any other el ection he had conduct ed.

Curing the common | unch period, Board agents Ueda, Gaters and Garcia
joined Gonpany attorneys Triebsch and Carrol and two guards at the conpound
gate. The agents were there to check identification. Drector Gent had tol d
themto do so. The conpound was filled wth workers and conpany represent a-
tives. The people at the gate did not observe any UFWorgani zer attenpting to
take access during the special |unch hour.

Thi s obj ection presents perhaps the nost outrageous conduct presented
at the hearing. Duarte described the workers as "afraid'. Wthout questioning

the Enpl oyer's notives, the common | unch sol uti on seened to

88/ Section 20900(e)(4)(B) states in pertinent part: Qganizers
shal | al so wear a badge which clearly states his or her nane, and the nane
of the organization which the organi zer represents.
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support those fears. Wy was there a need to place 70-100 enpl oyees in a
conpound the day before the el ection? | cannot accept Yananoto's gratuitous
expl anation--to provi de access for the UFW For that purpose, Board agents,
conpany personnel and guards provi ded a guarded fortress to keep the enpl oyees
safe. Safe fromwhat ? UFWaccess to workers, as previously di scussed, was

al nost non-exi stent. Few organi zers ever reached workers in the field. 89

| find that the Sacranento Regional Drector nade a grave error when he
lent his agents to a plan concei ved of by the Enpl oyer whi ch snacked of
discrimnatory treatnment towards the UFW Gent's requiring two pi eces of
identification for the special |unch nay have crippled the UFWs efforts to
get its organizers into the conpound by 10:00 a.m | can see no justification
for his bending the regul ations, making a stricter rule, in order to
accommodat e the Enployer's plan. | find that the Regional Orector's aiding
and abetting such a situation is clearly objectionabl e conduct.

The central question next arises. Is it the type of conduct which
had an effect on the outcone of the election? | think not. The final

vote disparity between the UFWand No-uni on was overwhel m ng. ey

The UFA
could not get on track. The union's difficulties perhaps nounted due to the
lunch arrangenent wth Board approval, but it was not the event that

affected the el ection results. Asignificant factor in ny resol ution of

89/ As previously discussed, nmany of those attenpts were thwarted by
the UFWitself. The UFWhad great difficulty getting its counter canpai gn

goi ng.
90/ See ny discussion in the "Postscript."



this question is the fact that the UFWdid not attenpt to take access
during the coomon lunch. Had their organi zers attenpted to take access
wth Board agents asking for two pieces of identification, that occurrence
coul d have had nore effect on the election. Yet, at the sane tine, Frank
Gent's actions shoul d not be condoned. The regi onal offices nust assert
their strength during such difficult tines rather than accomodating a
strong party's needs.

| thus find nerit in the objection, but | do not find that it
affected the results of the el ection.

G New (pjection 1 -- Wether the Board Inproperly Hld

the FHrst Pre-el ecti on Conf erence

n August 23, the PFEAfiled its petition for certification. As
previ ousl y di scussed, by August 25 or 26, the regional office concluded
that the PFEA had established a sufficient show ng of interest.
Accordingly, pursuant to Section 20350(d)9—ﬂ of the Regul ations, the
regi onal office schedul ed a pre-el ection conference for August 28. The
office clearly was under an obligation to schedul e the pre-el ection
conference. Further, the UFWhad not filed a petition for intervention in
the el ection pursuant to Section 20325(a)%/ of the Regul ati ons.

Further, follow ng the delay of the el ection ordered by the Board,

- 91/ That section reads in pertinent part: ... a pre-
el ection conference shall be held in each case no later than 24
hours before the commencenent of the el ection.

92/ That section provides in pertinent part: Subject to the
provi sions of Labor Code Section 1156.3(b), any |abor organizati on whi ch
seeks to intervene in an election proceeding based on a petition filed
under Labor CGode Section 1156.3(a) nust file wth the regional office of
the Board in which the petition is being processed a witten petition for
i ntervention.



the UFWwas placed on the ballot and included i n subsequent pre-election
conferences. Al election issues were reviewed wth all the participants
in the el ection.
The regional office acted properly in holding the first pre-election
conference wthout the UPW | therefore find no nerit in this objection.
Havi ng found that the accumul ated conduct conpl ai ned of did not
adversely affect the results of the election, | hereby recommend that the

el ection results be certified by the Board.

The Renedy

Havi ng found that Respondent engaged in certain unfair |abor practices
wthin the neaning of Sections 1153(a) and 1153(c) of the Act, | shall
recommend that it be ordered to cease and desist therefromand to take certain
affirnati ve action designed to effectuate the policies of the Act.

Havi ng found that Respondent unlawfully refused to rehire Carl os Mya,
Luis Gnzal es, Raul Gonzal es, Dolores (Lola) Gonzales, Rufina Garza, and Hida
MVilla on Septenber 6, 1978, | shall recommend that Respondent be ordered to
nake each whol e for any losses incurred as the result of its unlawful action
agai nst hi mMher by paynent to hinmiher of a sumof noney equal to the wages
s/ he woul d have earned fromthe date of his/her offer to return to work, |ess
his/her net earnings during that period, together wth interest thereon at 7%
per annum | shall recommend that the | oss of pay and interest be conputed in
accordance wth the fornula used by the National Labor Relations Board in F.H

Vol worth Go.. 90 NLRB 289; and Isis A unbing and Heating Co., 138 NLRB 716. |

shal | recommend that each person nanmed above be of fered enpl oynent during the

current harvest at the earliest possible date.



In order to nore fully renedy the Respondent's unl awful conduct, |
shal | recomrmend that Respondent nake known to its current enpl oyees, to all
persons enpl oyed during the 1977-1978 season, to all persons enpl oyed during
the 1978-1979 season, and to all persons hired during the 1979-1980 season
that it has been found in violation of the Agricultural Labor Relations Act,
that it has been ordered to nake certain of its enpl oyees whol e for wage
| osses resulting fromits unlawful acts, and that it has been ordered to cease
violating the Act and not to engage in further violations.

To this end | shall recomend:

(1) That Respondent be ordered to nail a copy of the attached Notice to
Enpl oyees to each person enpl oyed during the 1977-1980 seasons at his or her
| ast known address on file wth Respondent or to any nore current address
furni shed Respondent by the Fresno Regional Drector, or Charging Party.

(2) That Respondent he ordered to distribute a copy of the Notice
to each of its current enpl oyees.

(3) That Respondent be ordered to post the N at the commencenent of
the 1980- 1981 season in each vehicle used to transport workers to and fromthe
job; the Notice to renain posted in the vehicles for so long as they are
utilized during the 1980-1981 season.

(4) That Respondent be ordered to post the Notice conspi cuously on each
farmnachi ne utilized during the 1980-1981 harvest and for the entire period
of the harvest as well as at any other | ocation on its properties where
wor kers rmay reasonably be expected to becone aware of the Notice.

(5 That Respondent be directed to distribute a copy of the Notice
to each person hired during the 1980-1981 season.

(6) That the Notice be read in Spani sh by Shig Yananoto to the workers

-90-



inall crews at the outset of the 1980-1981 harvest.

| shall further recommend that the Notice as posted and distributed be
printed in both Spani sh and Engli sh.

Uoon the basis of the entire record, the findings of fact, the
concl usions of |aw and pursuant to Section 1160.3 of the Act, | hereby issue
the fol | ow ng recomendat i ons:

GRCER

Respondent, its officers, agents, supervisors and representatives
shal | :
(1) Gease and desist from

(a) D scouraging the nenbership of any of its enpl oyees in the
Lhited FarmWrkers of Awverica, AFL-AQ by surveilling workers supporting the
UFW by interfering with or restrai ning enpl oyees fromengagi ng i n | aw ul
protected activity, by discharging, laying off or in any other nanner
discrimnating against individuals in regard to hire or tenure of enpl oynent,
except as authorized in Section 1153(c) of the Act.

(b) I'n any other manner interfering wth, restraining or coercing
enpl oyees in the exercise of rights guaranteed enpl oyees by Section 1152 of
the Act.

(2) Take the followng affirnative action which is deened necessary to
effectuate the policies of the Act:

(a) Gfer Carlos Maya, Luis Gonzal es, Raul Gonzal es, Dol ores
Gnzal es, Rufina Garza and Hida MIla full and i mediate reinstatenent to
their forner or substantially equival ent jobs wthout prejudice to their
seniority or other rights and privileges and to nake each of themwhole in the
nmanner descri bed above in the section called "Renedy" for any | osses suffered

as aresult of the unlawful refusal to rehire.



(b) Preserve and nake avail able to the Regional Drector or his
representatives, upon request, for examnation and copying all payroll
records, social security paynent records, tine cards, personnel records and
reports and other records necessary to ascertain the back pay due.

(c) Mail to each enpl oyee enpl oyed during the 1977-1980 seasons a
copy of the Notice attached hereto and narked "Appendi x." The Notice shall be
nail ed to the person's | ast known address on file wth Respondent or the
person's address as supplied by the Fresno Regional Drector or the Chargi ng
Party.

(d) Ave to each of its current enpl oyees a copy of the Notice
attached hereto and narked " Appendi x. "

(e) @ve to each enpl oyee hired during the 1980-1981 season a
copy of the Notice attached hereto and narked " Appendi x. "

(f) At the commencenent of the 1980-1981 season post the "Notice"
attached hereto and rmarked "Appendi X" in a conspi cuous place in each of the
vehi cl es used by Respondent to transport workers to and fromwork. The Nbotice
shall renmain so posted for the entire period the vehicle is used for worker
transport.

(g A all tines during the 1980-1981 harvest season, post in a
conspi cuous pl ace on each farmnachi ne a copy of the Notice attached hereto
and narked " Appendi x. "

(h) At the commencenent of the 1980-1981 season, read in Spanish to
all crews the Notice attached hereto and narked " Appendi x. "

(i) Notify the Regional Drector in the Fresno Regional dfice
wthin twenty (20) days fromrecei pt of a copy of this Decision of the steps
Respondent has taken to conply therewth, and continue to report periodically
thereafter until full conpliance is achieved.
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(opi es of the Notice attached hereto shall be furni shed Respondent for

distribution by the Regional Drector for the Fresno Regi onal dfi ce.
DCated: August 4, 1980.

AR ALTURAL LABCR RELATI ONS BOARD

o /o

By s . '/‘ T F
Ron G eenber g
Admnistrati ve Law O fi cer

PCSTSCR PT

| ambreaking with tradition to cooment on this case because ny
conscience tells ne that ny ruling regarding the el ection nay be unjust. |
fear that the truth did not surface. And justice is served only when the truth
ener ges.

M early suspicions about the case were aroused by evi dence of the new
union's formati on. The worker who created it was unable to articul ate the new
union's purpose. Neverthel ess, he collected 50-60 signatures on a petition in
| ess than one day, triggering an el ection while the UFWwas out on strike.
Havi ng personal | y observed | engt hy and energeti c uni on organi zati onal
canpai gns for nany years, | doubt that one inarticul ate spokesperson can
gather that many signatures on a single day wth only a fewmnutes worth of
effort.

M second unanswer ed question invol ved the vote count in the el ection
Al but three of the petition-signing enpl oyees abandoned the new union in
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the el ection. And those workers sel ecting the no-uni on (enpl oyer) choi ce
accounted for 70%of the vote. It runs contrary to intuition to have nore than
50%of the enpl oyees signing the new union's petition for an election to be
fol l oned by 3%support of this union. Although | appropriately cannot | ook
behi nd the secret acts of petitioning and voting, the evidence left in the
record greatly conflicts wth ny basic experience. Mbst petitioning unions
recei ve a substantial nunber of votes in the el ection.

Anot her unsettling question concerned the history of the UFWat this
particular farm The UFWwon an el ection in 1975 and was certified by the
Board in 1975. The UFWand the (onpany negoti ated extensively, but never
reached a contract. | gained fewinsights into those prol onged
unsuccessful negotiations. However, that was not properly before ne in
deciding the election issue. M/ inquiry was limted to considering only
adverse conduct that was close in tine to the filing of the el ection
petition.

Because many facts renai ned buried, | had no opportunity to adm nister
ajust result. Truth nust energe during the fact gathering part of the trial.
The final state of the record evidence is directly related to pre-trial
Investigation and the | egal presentation of that evidence. The judge's
decision is confined to that | egal |y adm ssi bl e evi dence whi ch survives the
| ong conpetitive struggl e between opposing | awyers. This is in no way intended
to inpugn the integrity of the lawers who participated in the proceedi ng.
However, skilled lawering greatly affects the final shape of the record
evi dence. The conpany attorneys had a significant experiential advantage in
devel opi ng the evi dence. The UFWhad a very capabl e but far | ess experienced
| awyer. And while the adversary systemand the rul es of evidence are
constructed to protect individual rights, they
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sonetines play a part in obscuring the truth. Wen the party wth the burden
of proof (the UFWin this case) fails to neet that burden, the case is
di sm ssed.

Wiat shoul d a judge do when the record evi dence does not appear to
refl ect the actual events? According to the law | amleft wth no recourse.
Yet ny consci ence continues to westle wth the problem That very perpl exi ng
question has stinul ated many questions in ne about the process of judging
di sput es.

How does justice enter into the judicial decision? Wat is justice in
19807 Is a single definition of justice suitable in all cases? Wat shoul d a
j udge do when s/he fears the truth has been obscured? Are judges deal i ng
hunanel y with the peopl e appearing before then? Wul d al |l judges be satisfied
to be on the receiving end of their own judgnents?

| propose a dial ogue anong judges on all levels to address these and
other pressing issues. | ook forward to neeting and correspondi ng wth
judges who are concerned wth simlar troubling questions. Qur vocation is
a very solitary one. W rarely exchange i deas on the nost essenti al
el enents of our profession: truth and justice.

If a judge does not think about justice, who will?



APPEND X " A

NOT CE TO BEMPLOYEES

After atrial at which all sides had the opportunity to present
their evidence, the Agricultural Labor Relations Board has found that
we violated the Agricultural Labor Relations Act, and has ordered us
to send out and post this notice. V¢ wll do what the Board has
or der ed.

The Act gives all agricultural enpl oyees the follow ng rights:
To engage i n sel f-organization;
To form join or assist |abor unions;

To bargain as a group and choose whomthey want to speak for them

To act together wth other workers to try to get a contract or to
hel p or protect one anot her;

To decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng any of the things |isted above.

Particul arly,

VE WLL NOT excessively photograph your |awful activities
on behal f of any | abor organizati on;

VE WLL NOT interfere wth your use of public roads during | abor
union activities by unlawful Iy bl ocking themw th vehi cl es.

VE WLL G-FER the wor kers naned bel ow their jobs back, if they want
them at the start of the 1980-1981 season and we w | pay each of them any
noney they | ost because we unlawfully refused to hire them

Carl os Maya Lui s
Gonzal es Raul
Gonzal es Dol ores
Gonzal es RUfi na
Garza Hida Mlla

PATTERSON FARVG, | NC

By

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of CGalifornia.
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